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Current Topics. 


Retrospective Operation of Statutes. 
conscious of the 

failing to make its 
so clear that even he 
mistaken. No doubt 
Acts of Parliament 


lawyer is shortcomings of the 


sometimes 


EVERY 
Legislature in 
embodied in its statutes, 
and not be 


meaning, as 
who runneth 
may read some of the 
shortcomings so frequently discoverable in 
are attributable to the inherent ambiguity that inevitably 
lurks in many of our words, but too often the difficulties in 
the way of interpretation are referable to want of foresight 
on the part of the draftsman, who, after all, is only human. 


This is well illustrated by the problem, by no means easy of 


solution, which sometimes confronts the courts, namely 
whether a particular statute, or certain sections therein, are 
not to ve given a retrospective effect. In a case in 
Appeal delivered judgment on the 18th 
December— Barber v. Pigden—this question had once again 
to be considered in relation to the Law Reform (Married 
Women and Tortfeasors) Act, 1935, which, absolves 
a husband from liability in respect of a tort committed by his 
wife. In the case mentioned, by a writ, rere atter the 
coming into effect of the Act, a husband and his wife were 
sued in respect of torts alleged to have been committed by 
the wife before the coming into operation of the Act, and 
one of the questions was whether the language of the Act 
exonerated the husband from liability. Section 4 provides 
that ‘* Nothing in this Part of this Act shall (6) affect 
any legal proceeding in respect of any tort if proceedings had 
heen instituted in respect thereof before the passing of this 
Act,” but that clause had no application inasmuch as the 
action was commenced after the Act came into force. The 
veneral rule on this subject was stated thus by Lord Justice 
LINDLEY in Lauri v. Renad [1892] 3 Ch. 402: “It is a 
fundamental rule English law that no statute shall be 
construed so as to have a retrospective operation unless its 
language is such as plainly to require such a construction.” 
From the language under consideration the lords justices in 
the recent case were able to spell out an intention that the 
\ct should have a retrospective effect, and therefore that the 
husband, as such, was immune from liability. In an exhaustive 
judgment Lord Justice Scorr pointed out that the canon 
against retrospective interpretation has no application to a 
statute dealing with procedure, and in his opinion the same 
canon should be applied the case of a statute abolishing 
legal fictions such as those abolished by the Act of 1935. 
The moral deducible from this and similar decisions is the 
obvious one, namely, that Parliament should, in terms, state 
whether or not a statute is to have a retrospective operation. 


or are 
which the Court of 


inter alia, 


General Verdict on Different Causes of Action. 
THE appeal in Barber v. Pigden, referred to in the 
note, raised another point of practical interest which deserves 
attention, namely, the effect of the jury returning a general 
verdict on a number of causes of action. The plaintiff claimed 
damages in respect of three different slanders alleged to have 
been uttered on different dates to different individuals, thus 
At the trial the judge did 
on each of the 


preceding 


stating different causes of action. 
not direct the jury to find a separate verdict 
causes of action with a separate sum of damages upon each, 
and in fact the jury a lump sum verdict covering the 
whole statement of claim. In the Appeal it was 
submitted on behalf of the appellants that the verdict so 
found was a nullity, and re mance was placed on the decision 
in Weber Birkett [1925] 2 K.B. 152, facts were 
these : The plaintiff sued the defendant for a slander and for 
a libel. The defendant pleaded and paid into 
court two sums of £105 each, one in respect of the slander 
and the other in respect of the libel. The jury returned a 
verdict for a lump sum of £200 to cover both causes of action. 
It was held that this was no verdict and that no judgment 
could be entered for either party In the present case, 
however, it was observed by the Court of Appeal that no 
submission was made to the trial judge as to the form of his 
direction to the jury, and in view of this it was held that the 
appellants were disentitled to take the point, particularly in 
of the language used by Lorp Hatssury in Nevill v. 
Art and General Insurance Co. [1897] A.C. 68, 
he said (p. 76): “ Where you are ¢ omplaining of non-direction 
of the judge, or that he did not leave a question to the jury, 
if you had an opportunity of asking him to do it and you 
abstained from asking it, no court would ever cranted 
a new trial; for the obvious reason that if you thought you 
had got enough you were and let 
all the expense he Inc urred and a new 


JaAave 
Court of 


where the 


il oa pology 


view 


Fine 


where 


have 


not allowed to stand aside 
trial ordered because 


of your own neglect.’ 


The Marriage Bill in Committee. 
Marriage Bill in Committee has been 
indeed, marked by a 

One of them, which was to the effect 
‘ should be 
divorce, 
collusive 


THE career of the 
uneventful, and has, 
defeated amendments. 
that the word “ persistent ’ 
to adultery as a ground for 
the object of getting rid of the 
opposers of this amendment urged that if the 
a more effective line in regard to collusive 
possible on the part of the courts. Another speaker suggested 
that the first thing to do in amending the law was to 
strike out all the paraphernalia of the collusive letter before 


been series of 
inserted with reference 
with 
divorce. Two 
sill became law, 
would be 


was put forward 


Cases 


divorce 


l 
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the case was brought, then the collusive petition and the 


unknown woman They LW he said, the whole fraud on 
the judiciary all over the country, and he hoped that the 
collusive divorce would be topped. Public opinion was 


again t this form of divorce and the Bill as it stood gave further 
opportunities for this fraud to be perpetuated. This view 


of the Bill did not commend itself universally to the Committee, 


and another member, who urged that public opinion was 


thoroughly hostile to collusive divorce, thought they might 
well believe that if the Bill became law it would be a prelude 
to a vreat decrease in divorce, especially that of a collusive 


characte! (\mendment To delete thy CLAUSE providi ras a 


vround for divorce desertion over minimum of three years, 
and to vary this period, were defeated, as was also a further 
, 


amendment to the effect that desertion should not be regarded 


as a ground for divorce if the deserted party had recei ed 
maintenance or a settlement \s to the last proposal, 
Mr. A. P. Herperr, for the promoters of the Bill, said that 
while they wanted to take all precautions to see that the 


courts ascertained the facts, they could not bind the courts so 
everely a the amendment proposed (nother speaker 
urged, moreover, that so far as collusion was concerned, 
the amendment would not add to the existing law, nor would 
it assist the courts to detect deception, while it might inflict 


great hardship on women and children for no reason 


whatso¢ vel 


Cruelty and Insanity as Grounds for Divorce. 


{ motion to delete the passages in the Bill mal uelty 
a vround for divorces on the ground that the definition us too 
wide, coupled with the suggestion that provision should be 
made at a later stage in regard to the grosser forms of cruelty, 
Wa withdraw) on oa assurance being given that an 
opportunity would be afforded later for a full discussion of 
the definition of cruelty \{ motion to delete the provision to 
that effect that incurable insanity after a responds nt has been 
certified a lunatic for a period of at least five years preceding 
the petition shall constitute ground for divorce wa ilkewise 
defeated We have ourselves drawn attention to the ditheul 
ties to which such new vrounds for divorce are lik oO vive 
rise The speaker who moved deletion of this provision 


considered that tl proposa of the Bill were a weakening 
I | 


ol the po ition and t} t the nec ary itevuard Ty the 


Lunacy Commissioner would) be lacking. Persons after 
five vears might recover from insanity and much vreater 
ufeguard than Wis provided ith thie Bill Wil required He 
himself was very doubtful whether a person ever was incurably 
sale Another peaket thought that public Oplhion Was 
in favour of maintaining the obligation of the marriage tie 
and was not in favour of whittling it away at the will of som 
new statutory designer Experiments of thi iture were 
fraught with a new danger A third peaker sugvested that 
the pertod should be increased from five to ten yea The 


Committee adjourned on 15th December until after the 


Christmas recess 


Railway Freight Rebates Act, 1936. 


Tue effect of the Railway Freight Rebates Act, 1936, was 
recently indicated by counsel for the amalgamated railway 
companies in the course of a statement before the Railway 
Rates Tribunal at the statutory review of the Railway Freight 
Rebates Scheme, when the Tribunal approved the proposed 
scales of rebates in respect of agriculture and exported coal 
class traflics, and it was intimated that in due course amend 
ments would be made to the scheme which were considered 
necessary by the passing ol the said Act The effect of the 
Railways (Valuation for Rating) Act, 1930, which made the 
Railway Freight Rebates Act, 1956, necessary, would, it was 
explained, be considerably to reduce the rateable value of the 
The rate which the « ompantes would 


he called upon to pay would be reduced, and the money 


railway unc rtakings 


available under the elevel th hedule of the Low il Gov rnument 





Act, 1929, would be similarly reduced. The net amount 
due to the companies was £8,622,000. The Act of 1936 
cut down the selected traftics. Agricultural traftics were 
reduced to milk and livestock; coal, coke and patent 
fuel were confined to exports : while over the period 
covered by the Act, the other selected traffics lost the 
benefit of the rebates. 
failway Clearing House to borrow in order to meet the 
liabilities of the fund. The estimated net revenue of the fund 


Moreover, power was given to the 


for the period of nine months from Ist January, 19357, to 
30th September, 1937, was £1,186,951. The appropriate 
proportions of the net revenue attributable to the selected 
tratlics, in accordance with the schedule to the Railway 
Freight Rebates Act, 1936. were: Avricultural trathes one- 
fifth =£237,590 ; exported coal traffies, four-fifths =£949,561. 
The rebates payable In respect of the selected traflics were : 
Agricultural traffies £227,035 
£900,393, making a total of £1,127,428, which, deducted from 
the estimated net revenue of £1,186,951, gave an estimated 


balance unabsorbed at 30th September, 1937. of £59523. 


exported coal! class trafhies, 


Considerations of space forbid a more detailed treatment of 
the matter, but it is thought that the brief particulars given 
above will enable readers to readily grasp the main principles 


of this, necessarily, somewhat complicated Act. 


Road Safety : Skidding. 

We have had occasion in these columns to refer to the 
subject of skidding in connection with road safety and it may 
therefore not be out of place to draw the attention of readers 
to a couple of recent publications on the matter. The first 
is the Road Research Bulletin No. 1, ** Measurement of the 
Non-skid Properties of Road Surfaces ” (H.M. Stationery 
Office, price 9d. net), issued by the Department of Scientific 
and Industrial Research and the Ministry of Transport. 
The econd Is the Road Resear h Technical Paper No. l, 
‘Studies in Road Friction. 1. Road Surface Resistance to 
Skidding ” (H.M. Stationery Office, price Is. 6d. net). The 
former describes the construction and operation of a machine 
(which consists of a motor cyt le and sidecar in which the side- 
car Wheel can be set at an angle to the direction of travel) 
und of a measuring apparatus incorporated therewith enabling 
the non-skid properties of a road to be expressed mathemati- 
cally in terms of a skidding co-efficient which is high for 
good, and low for bad, surfaces. The latter publication 
summarises the results of a large number of measurements 
on roads of various types, made at different speeds under 
many Varying climatic conditions. With the results we are 
not here concerned, but it may be noted that the experiments 
have proved that safe surfaces can be laid which will stand 
up to fast and heavy traffic without involving any mainten- 
ance costs for at least five years. It is stated that the 
apparatus is now being further improved to enable investiga- 
tious to be carried out at speeds in excess of 30 miles an hour. 


Overcrowding: Appointed Days, 1937. 

In the course of a “ Current Topic” in our last issue 
devoted to new law coming into operation on Ist January, 
mention was made of the Housing Act, 1935 (Operation of 
Overcrowding Provisions) Order, 1936 (S.R. & O. 1936, 
No. 665), which provides inter alia that for the districts therein 
spe ified the * appointed day ” for the purposes of ss. 3, 4 
and & of the Housing Act, 1935 (now ss. 59, 60 and 64 of the 
Housing Act, 1936), shall be Ist January, 1937. It may be 
convenient at this stage to supplement this information by 
indicating the extent of the aforesaid Order and by noting 
Orders of a similar character which have fixed other dates 
in 1937 as appointed days. The Order already mentioned 
relates to 1,282 local authorities. A second Order issued 
last September fixed Ist April, 1937, as the appointed day 
for a further thirty-six local authorities, while a third Order 
which has been issued recently fixes lst July, 1937, as the 
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ippointed day for 159 more. As a result of the three Orders 
overcrowding provisions to which they refer will be 
operation in 1,477 out of a total of 1,536 districts for housing 
Irposes by the middle of the present year. Of the fifty-nine 
reas remaining unaffected, thirteen are in London, ten are 
ounty boroughs, and twelve are districts in Wales. Readers 


Av, perhaps, be reminded that, subject to the provisions of 


Pt. IV (ss. 57-70) of the Housing Act, 1936, the occupiel 
landlord of a dwelling-house causing or permitting it to 
overcrowded (as defined by s. 58 and the Fifth Schedule) 

fter the appointed day, is guilty of an offence and liable 
summary conviction to a fine not exceeding £5, and to 
further fine not exceeding £2 in respect of every day sub- 

equent to the day of his conviction on which the offence 
ntinues. But the occupier is not guilty of an offence so 
ng as all those sleeping in the house were living there on 
appointed day and do so thereafter continuously, or are 
children born after the appointed day of any of those persons 
alternative as specified in 

. 59 (2) is available. 


unless suitable accommodation 
ira. (a) or (b) of s 
made (‘hid., sub-s. (3)) for overcrowding arising from children 
ittaining ages which affect the computation of the numbers 
to the definition of over- 


Provision is also 


nhabiting the house in relation 


crowding (see s. 58 (2)). 


Overcrowding Offences by Landlord. 


THE obligations of a landlord after the appointed day in 


regard to overcrowding offences are indicated in s. 59 (5). 
Briefly, he is not to be deemed guilty of the offence of causing 


after 


r permitting a house to be overcrowded unless (a) 
otice in writing by the local authority served on him or his 
ivent that a house is over rowded so as to render the occupler 
guilty of an offence, he fails to take steps reasonably open 
to him (including legal proceedings for possession ) to abate 
t, or (b) when letting after the appointed day he, o 
effecting the letting on his behalf, has 
iuse to believe that the house will become overcrowded 
as to render the occupier guilty of an offence, or fails to 
take inquiries of the proposed occupier as to the number, 


any 


person reasonable 


ve and sex of those who will be allowed to sleep the rein. 
Moreover, after the appointed day, where it comes to the 
knowledge of a landlord or his agent that a house is over- 
crowded, there is duty to report the fact to the local authority 
within seven days on pain of a fine not exceeding £2 following 
summary conviction (s. 64). This provision does not apply 
vter alia to overcrowding existing on the appointed day. 


New Rules and Orders, 1937. 

THE attention of readers is drawn to the following rules and 
orders which operate from Ist January. The Provisional 
Non-Contentious Probate Rules, 1936 (H.M. Stationery 
Office, price 1d. net), amend the Rules and Orders and Instruc 
tions for the Registrars of the Principal Registry of the Court 
of Probate in respect of Non-Contentious dated 
the 30th July, 1862, as amended by subsequent rules, by 
providing for the insertion of the words, * or of the record of 
the re-sealing in England of a Scottish Confirmation ” after 

letters of administration ” in r. 81. They come into opera 
tion as Provisional Rules on the date named. The Workmen’s 
( ompensation Rules, 1956 (S.R. & O. 1936, No. 1309 /L. 33), 
effect a number of detailed amendments to the Workmen's 
Compensation Rules, 1926. For particulars of the modi- 
fications introduced readers must be 
rules themselves (H.M. Stationery Office, price 2d. 
\ttention is also drawn to the Land Registry (Middlesex 
Deeds) Rules, 1936 (S.R. & O., No. 1330 /L. 37) which are in 
similar terms to the draft rules set out in our 
28th November (80 Sou. J. 957). the Administration Ordet 
Rules, 1936 (S.R. & O., No. 1317 /L. 36), which are concerned 
with administration procedure in county courts in reference 
to the County Courts Act, 1934, the Register of County Court 


business, 


] 


referred to the 
net). 


issue ol 











| 


Judgments Regulations, 1936 (S.R. & O., 1936, No. 1311 /L.34), 
which are set out on p. 18 of the present issue, and prescribe 
forms for use in connection with the register of county court 
judgments of the office of the County Courts Branch of the 
Department, and the County Court 
1936 (S.R. & O., 1936, No. 1312 /L. 35), 
An explanation 


Lord Chancellor's 
(Amendment) Rules, 
all of which came into force 
of the effect of the last-named rules appears on p. 4 of the 
present Issue. 


on Ist January 


Recent Decisions. 

In Fosbroke-Hobbs v. Airwork, Ltd., and Another (The Times, 
22nd December), the court applied the 
loquitur to an aeroplane accident in a case in which it 
clear that the disaster was due to the fault of the pilot, and 
awarded to a widow, suing as executrix on behalf of herself 
and three infant daughters, damages in respect of the death of 
her husband. It 1 that conditions contained in a 
‘ special charter ” handed to the hirer of the aeroplane as the 
party was entering had not been communicated to the hirer 
and that the deceased who was his guest was not bound by the 
special exempting cl the original 


Clauses 
The action against the first defendants, 


doctrine res ipsa 
was 


Was het 


a Vary 


purporting to 
contract. who were 
the owners of the aerodrome where the accident happened, 
Holliday v. National 
Wimbledon Urban 


v. Larkin 


failed, the principle in such cases as 
Telephone Co. [1899] 2 Q.B. 392; Penny \ 
Council [1899] 2 Q.B. 72, and Honeywill and Stein 
Bros. [1934] 1 K.B. 191, 
In Marstrand Fishing Co. Lid. v. Beer (The Times, 22nd 
1 Lloyd’s underwriter for the total 
failed, on the 
constructive total loss. The 
} ] 


peril of the seas, but a clear act of 


not being appli able 


December) a claim against 
loss of a motor fishing vessel, the * Girl Pat,” 
sround that she was neve total 
vessel was not lost by any 
barratry had been committed and any loss following that 


have 


barratry would, the court intimated, heen a loss by 
barratry. 
In The 


in which the 


Framlington Court (The Times, 22nd December), 
a steamship claimed for damage 
a collision with a barge when 
ie Port of 


ial negligence 


owners of 
sustained by her propellor in 


iven ior t 


judgment was § 


leaving a dock stern first g 
the init 


London Authority. , It was found that 
was that of the dock master in giving tl 
dock but that the vuuty ol 
negligence and in consequence of the immunity enjoyed by the 
London (Consolidation) Act, 


Was a ¢ omplete answer to the claim. 


ie order to leave the 
owners were contributory 
defendants under the Port of 
1920, that such negligence 

In Re Forest of Dean (Coal Mines) Scheme, 1930 Cannop 
Colliery Co. Ltd. v. The Executive Board (The -Times, 22nd 
December) the court upheld the an arbitrator to 
the effect that in a proviso to cl. 45 of the Forest of Dean 
District (Coal Mines) Scheme, 1930, which enabled the Board 
to make special addition or deduction 
when the latter did not fairly represent 
that done 


decisions of 


to the annual basic 
tonnage of each mine 
the trade of any mine, the term ~ trade’ meant 
in 1934 and 1955, and the proviso was only intended to 


to prevent the 


apply to something which might happen 
trade actually done not being a true index of the trade of 
the mine for the period and did not apply to a case where 
colliery owners contended that the 
did not fairly represent their trade which was growing during 
by the recent 


trade for those two years 


the period and was likely to grow further 


installation of up-to-dat 


hla hinery. 


Law Revision Committee: Fifth Interim Report. 


THE attention of readers may be drawn to the Fifth Interim 
Report of the Law Revision Committee which has recently 
been issued and is concerned with the Statutes of 


Limitation. A summary of the recommendations concerning 
this difficult branch of the law appears at p. 4 of the present 
issue, rendering further comment on the matter superfluous 


here. 
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Law Revision Committee. 
FIFTH INTERIM REPORT 


Tue Fifth Interim Report of the Law Revision Committee 


has just been published by H.M. Stationery Office (Cmd. 5334, 
price 9d. net). The report deals with the third main question 
for the consideration of which the committee was set up some 
statutes and rules of 


+ 


law relating to the limitation of actions require amendment 


three vears ago, namely, whether the 


or unification the terms of reference making particular 


reference to the rules relating TO ie knowledgments. to part 
payments, the disabilities of plaintiffs, the circumstances 
affecting defendants which prevent the periods of limitation 


from beginning to run, and the scope of the rules as to 


concealed fraud.” The publication, which runs to forty-four 
pages, contains a mas of law of too detailed a character 
for even summary treatment here All that can be done at 
this juncture is to indicate with some brevity the recom 
mendation thems ‘ With regard to what ire des ribed 
as common law actiol il expre sion used to cle signate 


all actions subject to a pe riod of limitation other than those 
dealt with by the Real Property Limitation Acts, 1833 and 
1874, or relating to trusts or equitable remedies—it is recom 
mended that the present distinctions between different classes 
of tort be abolished and that there should be a uniform period 


of six years for all actions founded on tort ¢ 


r simple contract 
a period which should also apply to actions arising by virtue 


of statutory provisions as ben y actions on a sper ialty (not 


covered hy a special limitatiqn provision), and to ictions 
upon a recognisance,§ V hile t he period for actions upon 
instruments under seal should be twelve years { change 


rroposed in regard to actions for the recovery of land or rent 
s that the existing 


spiritual or eleemosynary corporation sole and to the Crown he 


periods applicable respectively to a 


reduced to thirty years. The twelve-year period proposed for 
actions upon Instruments under seal should not, it is recom 
mended, apply in the case of actions for recovery of arrears 
of rent where the period should be six years in accordance 
with s. 42 of the Real Property Limitation Act, 1833. In 


actions to recover monev cen irged on reversionaryv mterests in 


proceeds of sale of land, time should not run until the reversion 
falls in, nor in the case of a charge on a life insurance policy 
should time run until the policy mature \ period of limita 
tion of twelve vear s proposed for foreclosure actions in 


respect of mortgaged personalty while it is recommended 


that the provisions of the Real Pro} erty Limitation Act, 1833. 


s. 42, and the Real Property Limitation Act, 1874, s. 8, should 
apply To the recovery of money charged on personalty 

It is recommended that the exception in s. 8 of the Trustee 
Act, I8S88, should be expressly made to extend to trustees. 


on express or constructive trusts including 


whether holdi 


pe rsonal represe! fatives, ind tl at there should be a uniform 
period of limitation of twelve years for all claims against 
personal representatives whether under a will or intestacy, 
and whether in respect of realty or personalty The com 
mittee advocates the abolishment of the disability known as 
absence of the defendant beyond the seas, providing alter 

tives if this recommendation is not adopted, and proposes that 


time shall not run against a convict (as defined in s. 6 of the 


Forfeiture Act, 1870), until he is lawfully at large or an 
administrator or curator is appointed. Infancy and insanity 
(the omission of which may, the committee thinks, have been 


| 
due to an oversight) should he treated as disabilities with 





reference to the provisions of s. 42 of the Real Property 
Limitation Act, 1833, and ss. 7 and & of the Real Property 
Limitation Act, 1874 Actions to recover money « harged on 
land should not it 1 sugaue sted, in any case be kept alive 
by disability for more than thirty years; and, where a claimant 


dies under a disability, time should run against his personal 
representative trom the date of his death 


in regard to acknowledgment would eliminate 


Two propos ils 


existing 





anomalies. According to the first, an acknowledgment given 
to a person other than the person entitled to enforce the claim, 
or his agent, should in no case be effective to extend the period 
of limitation : while by the second, an acknowledgment signed 
by an agent should be effective in all cases to extend the period 
of limitation. Moreover, in simple contract debt actions 
acknowledgments and part payments should be effective 
to make the claim enforceable Irres pec tive of whether there is 
an implied promise to pay or not, while in all cases acknowledg 
ments should only bind the persons making them and their 
Part payments should, it is proposed, 
also bind co-debtors, but in no case should an acknowledgment 
or part payment made after the expiration of the period of 


successor mn title 


limitation bind anyone except the person making the same 
and his personal representatives 

With regard to concealed fraud the committee deseribes the 
present state of the law as so obscure and pregnant with 
difficulties that it must be regarded as uncertain whether a 
fraudulent defendant can in all cases be prevented from setting 
up the plea that the action has been brought out of time, and 
the suggestion is made that in all cases where a cause of action 
is founded on fraud committed by the defendant or his agent, 
or where a cause of action is fraudulently concealed by him or 
his agent, time should only run against the plaintiff from the 
time when he discovered the fraud or could have discovered 
it with reasonable diligence. Similarly, in actions for relief 
in respect of mistake, time should run from its discovery 
or from when it could with reasonable diligence have been 
Important changes are proposed in regard to 
\uthorities Protection Act, 
1893. The savings operating in other actions should apply 


dise ove red 


proceedings under the Public 


to such proceedings, time should run from the same moment 
as In other cases (from the date of the accrual of the cause of 
action), and the period of limitation should be extended to 
twelve months. 
repealed by the Act last named should be made absolute, 
and the doubts arising from confining their repeal to “* any 
thereby 
removed It is further recommended that eases still covered 
by the Limitation of Actions and Costs Act, 1842, should be 
brought within the general six-year period, that the Statutes of 
Limitation should apply to statutory arbitrations as they apply 
to other arbitrations, and that a uniform period of two years 
be prescribed for the recovery of penalties by information 
No recommendations 


Moreover, the repeal of the enactments 


proceeding to which [the Act of 1803] applies ” 


except under Acts relating to taxation 
are made in respect of criminal proceedings. 





The County Court (Amendment) 
Rules, 1936. 


FoLLOWING is a brief explanation of the principal effects of the 
County Court (Amendment) Rules, 1936 which, as indicated 
elsewhere in the present issue, came into force on the 
Ist January. The rules themselves are set out on p. 18. 

The effect of r. 3 (a) which amends Ord. VIII, r. 2 (4) (iit) 
of the County Court Rules, 1936, is to permit default 
summonses, judgment summonses and certain other kinds of 
county court process to be served by a professional process 
server employed by a solicitor acting for the plaintiff. This 
restores the practice permitted by the old County Court 
Rules, which was similar to the practice in the High Court. 
Rules 9 and 11 (@) are drafting amendments consequential on 
the amendment aforesaid 

The other amendment of a substantial character is con- 
tained in r. 5, which extends the powers of tendering evidence 
by affidavit. Under the new rule relating to venue (Ord. II, 
r. 1) there are certain classes of action which the plaintiff 
would be compelled to bring in the defendant's court instead 
of the plaintiff's court in order that the defendant, if he has 
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defence, may be able to plead his cause without the expense 
travelling to the plaintiff's court. It is probable that in 
very large proportion of the cases, the action will be un 
court, 


i 


ind that the defendant who has no defence will often deliver 

admission clear enough to enable the plaintiff to dispense 
with any other form of proof. There may, however, still be 
many cases where the defendant will neither defend nor admit 
In these cases the plaintiff will be able, subject to certain 
guards, to prove his case by affidavit and so avoid the 


expense and dislocation of sending members of his staff to 


» oral evidence in the defendant’s court. 
The new County Court Rules, by Ord. XX, rr. 
low affidavit evidence, but, subject to requirements which 
nvolve some expense and delay. They cheapen the proof of 
ndisputed facts in a defended action, but they do not go 
quite far enough for the purpose of cheapening proof in an 
indefended action in a distant court. 

The new rule will enable a plaintiff to prove his case by 
ifidavit without any expense beyond the affidavit, in any 
tion which he is compelled by the provisions as to venue 
to commence in a distant court because it is the defendant's 
however, the following safeguards : 
unless the court otherwise 


t and 5, 


ourt There are, 
(1) The rule contains the words ** 
orders “iy and the power to order otherwise ean be exercised by 
the registrar before the hearing (Ord. XLVIII, r. 4 (6)) or 
hy the judge (or registrar) who hears the action (Ord. XLVIII, 
r. 4 (a)); (2) under Ord. XX, r. 2, the court may require oral 
evidence even where the use of an affidavit is permitted by the 
rules; while (3) a general power to postpone or adjourn the 
earing is given by Ord. XIII, r. 4, and a general power to 
mpose terms as to costs is given by Ord. VIII, r. 2 (d) 
If, therefore, a defendant delivers a late defence, or appears 
at the hearing without having delivered a defence and wishes 
to defend the action, the court will have full power to give a 
direction which will be fair to both parties. The plaintiff 
vho uses the new facilities may run some risk of incurring 
adjourned, but it 1s 


extra costs if t'.e hearing has to be 
probable that many firms will find the risk well worth taking, 
ind that the result may well be to cheapen litigation for both 


plaintiff and defendant, and to mitigate, for the purpose of 


undefended actions, the drastic nature of the new rules as 
to venue. 

(Attention should also be drawn to r. 6 (a) which prescribes 
the procedure for a case where a judgment summons is served 
in the district of a foreign court. Such cases will be very 
rare under the new rules, but they will not be impossible, 
and provision is thus made for them (see Ord. X XV, r. 33 (2)). 

The remaining amendments are of a drafting character, 
supplying omissions, bringing references to statutes up to date, 
ete These need not be particularised, but specific reference 
may, perhaps, be made tor. 8 (b), Ww hich enables the percentage 
increase in solicitors’ costs of 334 per cent. to be added not 
only where costs are actually taxed, but also where they are 
fixed and allowed without taxation, and to r. 12 (6), which 
supplies an omission from the table of fixed costs with regard 
to the same percentage increase. 





The Rules of the Supreme Court. 
I—THEIR NATURE. 

OnE of those quiet ‘good deeds” in the law that Viscount 

Sankey performed, as Lord Chancellor, whereat the practitioner 


should ‘* rise up and call him blessed,” was the publication of | 


a small book entitled ** The Rules of the Supreme Court, 
1883-1935." This, like the more portly tomes, deserves to 
be published year by year, interleaved, for the practitioner 
to build his own practice books thereout. 

The words “a small book” will cause a sceptical smile. 
Yet they are, comparatively, true. Does not 


| 


| 


| 
| 
| 
| 
| 
| 








| 


| 


“The Annual | lawyers sometimes disturb the original setting. 


Practice, 1936 ’’—the legal bible of the practitioner it will 
be asked, contain close upon three thousand pages ? There 
are, besides, nearly five hundred pages of Index. ** The Yearly 
numbers not many iess. Yet in their very size 

for who has not sometimes 


Practice ” 
it may be thought 
wished for even more information upon a particular point. 
their very girth—appear, under the present 
indispensable.” Yet, have any men, besides 
their very learned editors, ever read “ right through,” or tried 
to read these books? Tomes like these, indeed, were not 
compiled to be read either in their entirety or in greater or in 
smaller bulk. 

But here is “a small book ” 
This tall, but thinner book, shorter by its three hundred and 
thirty pages, than the index of * The Annual Practice,” 
a man may easily acquire and read, and read through again. 
It may well, of course, be thought that of Orders and of Rules 
there are still too many. 

The volume contains rules only—the Rules of 
since amended in the course of fifty years, and in force on 
Ist January, 1935. The first edition was published in 1932, 
and since the present edition several new rules have been 
made and some amendments. The Rules are * the main code 
of procedure for the High Court and the Court of Appeal,” 
which constitute the Supreme Court. Practitioners may well 
claim, says the preface, that the Rules should be readily 
obtainable. Under the direction of the then Lord Chancellor 
(Viscount Sankey) the volume has been compiled, giving effect 


is safety : 


These books 


system, to be * 


a companion, a ready guide. 


1883, as 


to © additions, alterations and omissions.” 

Familiarity with the volume will render “The Annual 
Practice ”’ more easy of approach. The titles of the seventy-two 
Orders occupy little more than two pages of contents. Each 
rule in the text is heralded by its marginal title; the top of 
each page indicates what rules that page contains. A most 
useful index follows of seventeen pages only, containing titles 
The tyro who may have forgotten, 
or * Matri- 
Assizes”” or “ Registration of Business 


and the main sub-titles. 
for example, where to find ** New Procedure ” 
monial Causes at 
Names,” the “old hand” who must refresh his mind on 
joinder of causes of action” or “ third party procedure ”’ 
or “ charge of parties’; instantaneously can both find their 
subject there and turn in a moment to the relevant text. 

The small book is a great achievement. Nor is its value 
simply that of a book of reference. For it will enable the reader, 
even on cursory perusal, to observe the fabric of the Rules, 
the structure and the foundation. How many have any 
comprehensive idea of the architecture of “ The ,Rules ” ? 
To how few do they provide more than an occasion for post 
prandial disputation in “the Bear Garden” ? 

But should a cursory perusal entice the reader to turn at 
his leisure to avocation, he will find before him nothing less 
than a monument of judicial legislation—the procedural 
history of half a century. He will find much to admire and 
not a little to criticise. He may well think that the time has 
come for a Royal Commission or other representative body of 
judges, the Bar, The Law Society and the public teachers of 
law to devote a few years to the simplification and rebuilding, 
in more modern form, of what is, after all, the most important 
branch of the law—the rules of procedure. Amendments there 
are from year to year, but these do not touch the structure. 
New statutes bring in their train a code of new rules ; there are, 
hesides, great differences between the practice prevailing in 
the three divisions of the High Court. 

Now, the laws in the White Book differ in their method and 
texture from the Bills passed by Parliament. Although 
Parliamentary Bills are drafted by those skilled in that art, 
yet, by reason of amendments which are inherent in the 
legislature process, the final form of a statute is very often 
quite different from the Bill that was once presented. The 
perhaps, by those who are not 
Many years 


amendments prepared, 
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later it may be, before counsel and judges detect what may issue is sanctioned by the court or within such extended risen | 
appear an illegibility and criticise the language in which time as the court may allow. da 
Parliament has thought fit to express its intention. (See, e.g., 2) Where a company has passed a resolution autho ft Was 
London County Council v. Royal Arsenal Co-operative Society, rising the issue of shares at a discount, it may apply to the of the 
Lid. (1935), 52 T.L.R. 98, upon the meaning of pre-packed court for an order sanctioning the issue, and on any such ISS 
articles of food made up for ile ig application the court, if, having regard to all the cireum trans 

To such Parliamentary storn the Rules of the Supreme stances of the case, it thinks proper so to do, may make fraud 
Court need not bow To no second reading” are they an order sanctioning the issue on such terms and conditions the 
subject, nor do they depend upon a Report stage ind a as it thinks fit twe 
further Reading The Rule Committee consists of repre (3) Every prospectus relating to the issue of the shares the 
sentative judges and distinguished lawyers, of those men, and every balance sheet issued by the company subse ippea 
that is to sav, who have spent the greater part of their life in qui ntlvy to the issue of the shares must contain particulars 1 t! 
the study of the meaning of words and ther apply ition in of the discount allowed on the issue of the shares or of so el 
the diverse categorie of life Before the finished draft much of that discount as has not been written off at the measu 
passes from their hands, it has been subjected—-one expects date of the issue of the document in question I 
to a penetrating scrutiny To those men, more than to most If default is made in complying with this subsection, i ¢ 
other would one expect to turn for le mot juste the right the company and every officer of the company who is in result 
legal word in its right legal place But conditions of life default shall be lable to a default fine.” 
change, and there comes a changing of the laws Changed ts Thus it will be seen that there is one essential preliminary taken 
the face of the social life of England from the social legislation to any issue of shares at a discount -there must be shares measu 
of the last fiftv vear Can the laws of procedure escape ¢ of the same class already issued. If this condition is satisfied, I 
And has not the time come to reconsider them as a whole ? then the first step will be to call a general meeting of the da 

Besides being a record of the history of procedure for the | company and secure the passing of a resolution authorising releva 
last fiftv vears, these rule then, embody the achievement of the issue, taking care to see that the resolution specifies the the o1 
His Majesty Judge and of others—in the art of judicial maximum rate of discount at which it is proposed to issue Lhe 
draftsmanship Here are the only statutes the judges draft. the shares. The company must next apply to the court by Ls 
It would first be well if every probationer had, in his mind, a petition —see R.S.f Ord. 53n, r. 5——to sanction the issue inder 
urvey of the geography of these rules rom writ to The petition will set out full partie ulars of the company and vere | 
pleadings, from summons until the trial, and then from the reasons for making the Issue, and will be supported hy usual 
execution until appeal. After a brief survey, it is proposed to | an affidavit proving the calling of the meeting and the passing hat t 
draw attention im a ubsequent serie of articles to certain of the resolution as well as the truth of the statements OP] 
matters, which, in the opinion of the writer are deserving of | contained in the petition. The court will enquire into all the ner 
change, more particularly in the nature of a greater simplicity. | circumstances of the case and may sanction the issue with declal 
They will be mentioned here en passant, but more detailed or Without attaching any conditions to tt No order will be ttle 
comment will be reserved made if less than one year has elapsed since the company the Is 

(Se te continued became entitled to commence business. Next, the shares \] 
must be issued within one month after the order, though the OL ass 
court may extend the time. If the order has not provided ontra 
for an extension of time the company may apply by summons, ih 

Company Law and Practice. giving its reasons for the desired extension —see R.S.C., = r 

- Ord. 538, r.&8. Once the issue has been made every subsequent ira 

Iv is in portant to re member and the point cannot he too balance sheet of the company and the prospectus whereby U m ¥: 
often re peated that an issue of shares at the shares are offered for sale must contain particulars of so the sl 
The Issue of a discount can only properly be made if | much of the discount allowed on the shares as has not yet to pay 
Shares at a the strict provisions and the machinery of | been written off. This last provision is contained in sub-s. (3) that t 
Discount. 17 of the Companic \et, 1929, are | of the section, which also provides that if the sub-section ts cont 

observed and. followed It was formerly contravened the company and every officer of the company ( 
IMipea ible legally to issue shares at a discount, for the result who is in default shal? be liable to a fine not exceeding £5 for [ rplo 
of any contract to that effect is to relieve the shareholder of | every day during which the contravention is allowed to CISCOU 
a part of the limited lability which he undertakes in con continue. The expression officer who is in default” 1 irom 1 
ideration of being protected from any further liability over | defined by 365 (2) of the Act, from which it appears that to tak 
and above the limit set by the nominal value of the hares. no lability attaches to an otheer unless he * knowingly and rit] 
In most cases such an issue would be ultra vires the company. | wilfully authorises or permits the default - the la 
The Act of 1929, however, now makes some provision within If the directors issue shares at a discount they ineur mie 
well defined bounds for such an issue. The section is a fairly liability to the company quite apart from any liability sei 
long one, but T think that due tribute can only bi paid to imposed on them by the Act by way of penalty. The leading a 
Its Importance by setting it out here in full case on this pont is Hirsche v. Sims [1894] A.C. 654. The than 
(1) Subject as provided in this section, it shall be facts were as follows: The directors of a company entered 

lawful for a company to issue at a discount shares in the | into an agreement with one Oats, whereby Oats was given an entor 
company of a class already issued | option to take up 10,000 shares in the company at a discount 
Provided that | of 10 per cent. in consideration for his doing certain work ‘a 

(a) the issue of the shares at a discount must be for the company. This option Oats exercised in due cours van 

authorised by resolution passed in general meeting of the | and he received certificates for the shares as fully paid up 

company, al d must be sanctioned by the court Subsequently, he disposed of all the shares to persons avainst Ihre 

(b) the resolution must specify the maximum rate of whom the company was by the certificates estopped from —— 
discount at which the shares are to be issued | denying that they were fully paid up. The court of first mensi 

(c) not less than one year must at the date of the | instance rejected a charge of fraud which was preferred by \ecou 

issue have elapsed since the date on which the company | the company against the directors and held the director Hundt 

was entitled to commence business liable for the difference between the price paid for the shares : ea 

(d) the shares to be issued at a discount must be | by Oats and their par value, i.e., the extent of the discount mena 

issued within one month after the date on which the | which was, in fact, £1,000, Now, in fact, the shares had 1S per 
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n value very considerably and unexpectedly between 
late of the granting of the option and the date on which 
exercised by Oats, and on appeal the Supreme Court 
Cape of Good Hope took this fact into consideration 
the damage to the company resulting from the 

ection. The Supreme Court found that the charge of 

as established, and gave judgment for the company 

basis that the directors were liable for the difference 

veen the price paid for the shares by Oats and their value 
market at the date of the exercise of the option. On 
ppeal to the Privy Council, the charge of fraud was negatived 
| the contract to grant the option was found to be in 
The liability was to be 


is 


eSSINE 


respect proper and bond fide. 
red by the difference between the amount paid for the 
and their ~ fairly presumable value ” if no agreement 
| ever been entered into. In at this * fairly 
umable value,” any subsequent market price, which may 
itself, cannot be 


arriving 
heen influenced by the transaction 
into consideration. It is not a “just or reasonable 
Thus the rise in price of the shares 


ure’ of the value 

the option period was not relevant to the assessment 
and, “the fairly presumable value” at the 
vant date being in this case the pal value of the shares, 


MMmaves 


original figure of £1,000 was restored. 

The London Trust Co., Lid. v. Mackenzie, 62 LJ. Ch. 870, 
similar case. There shares were allotted by the directors 
der certain agreements as fully paid, though in fact they 

vere not so. Some of these shares were transferred in the 

way, and the transferees held certificates which stated 
it their shares were fully paid. The company was thereby 
pped from making calls in respect of these shares and 

rned to the directors to make good the deficienc y. Wright, J., 
ared the directors who were parties to the agreements 

ible to indemnify the company against any loss caused by 

sue of the shares as fully paid. 

\ power contained in a company’s memorandum or articles 

oclation to issue shares at a discount is ineffective as it 
travenes the general law Welton v. Saffery [A897] A.C, 

4 and even where an issue is made bond fide and in the 
rests of the company, it Is still ultra vires and void in so 

far as the discount is concerned: The Ooi qui Gold Mining 

Company of Lndia, Ltd. v. Rope | 1892 | A... 2d. 

the shares are held by the allottees subject to the liability 


In such a case 


to pay the full nominal value on the shares, notwithstanding 
allottees were ignorant of the legal effect of their 
see S.C. and Jn re Railway Time Tables Publishing 
Klenck v. East India 


an allottee of shares at a 


l 


that the 
contracts : 
( 12 Ch. D. 98 In one case 
E'vploration Co., 16 Rettie 271 
count petitioned the court for the removal of her name 
from the register of members on the ground that her contract 
to take the shares was void. The Court of Session granted 
er application, but the decision is in conflict with those in 
last cited cases, and would not, | think, be followed in 
The contract was one to take 
any 


nular circumstances to-day. 


ire and become a member of the company, and 
provision in the contract whereby the allottee is to pay less 

in the law requires is merely nugatory. The liability to 
iy the full value of the shares remains and is always 
forceable by the company against its shareholders, unless 
done something whereby it is estopped from asserting 
If there is an estoppel, then, as we have already 


Mains 


u, the company’s remedy is against its directors. 





rhe results of the recent 
Incorporated Accountants were 
last. Im the Final, 
xamination for membership of the Society of 
honours were awarded in 
hundred and sixty-seven candidates have passed the Final 
being 52 per cent. of the total number of 
indidates who presented themselves ; 401 candidates were 


announced on the 28rd 
Which is the qualifying 
Incorporated 
cases. One 


Dec mber 
\ecountants, seven 


Ix tinination, 


examined in the Intermediate Examination, of whom 194, or 


IS per cent., passed. 





examinations of the Society of 





A Conveyancer’s Diary. 


| propose this week shortly to review the cases of interest to 
conveyancers and those practising in the 


Some Cases Chancery Division reported during the 
Reported past term in the Law Reports and the W.N. 
during Last A.-G. for New Zealand v. New Zealand 
Term. Insurance Co., Ltd. [1936] A.C. 279, turned 


upon the whether a gift for 
charitable objects was void for uncertainty. A testatrix by 
her will dealt with her residuary estate As to 
the rest residue and remainder of my real and personal estate 
of whatsoever kind and situate . | direct 
my Trustees to apply the same in making other bequests 
objects established in. or 


question 
as follows: 
wheresoever 
towards institutions societies or 
about Auckland aforesaid for charitable benevolent educational 
or religious purposes and my Trustees may benefit such 
institutions societies or objects and in such amount as it in 
Its absolute discretion shall deem advisable.’ The Judicial 
Committee, affirming the Court of Appeal of New Zealand, 
held that the gift was void for uncertainty. Lord Maemillan 
said that “* It was probably true that the addition of a local 
qualification might in certain circumstances render sufliciently 
definite what would otherwise be too wide a class, but in the 
instance the want of precision was inherent in the 
itself. Consequently, however circum 
scribed the area, and that 
organisations were intended, it still remained that to predicate 


present 
word * benevolent ’ 


local assuming only existing 


* benevolent > was not to 
A case of Importance 


of an institution that it must be 
identify it with the requisite precision.” 
to be borne in mind when drafting charitable bequests. 
Certainly it shows that the word “ benevolent ” should be 
avoided. 

In re Turner's Will Trusts was a case where [1936] W.N. 
1936 (CLA.) the construction of 
s. 31, sub-s. (1) (ii) and s. 69 (2) of the T.A., 1925. The point 
was whether the provision regarding maintenance in the 
sub-section referred to, to the effect that, where the vesting 
is postponed to a later date than the attainment of twenty 
attains a 


question arose upon the 


one, the trustees pay the income to him until he 
vested interest or dies, is an absolute direction to the trustees 
so as to override any provisions to the contrary contained 
J., held that it was, and the Court of 
Section 69 (2) of the T.A 


in the will. Bennett, 
\ppeal reversed that decision 
is to the effect that the powers conferred by this Act on 
trustees > are in addition to the 
instrument creating the trust and take effect only, so far as 


powers conferred by the 


a contrary intention is not expressed in the instrument and 
have effect subject to the terms of the instrument. Bennett, J 

held that s. 69 (2) only applied to powers, and that the 
words * shall thenceforth trust 
property to the quondam infant until he attains a vested 
The Court. of 
The judgment 
very 


pay the income” of the 


interest was not a direction 


powel! but a 
\ppeal, as [ have said, reversed that decision. 
of the Romer, L.J., and a 


ingenious judgment it was! The effect of it is that s. 351 of 


court was delivered by 


the Act might be read as comprehensively to constitute the 
statutory powers of the instrument, and so s. 69 (2) applied 
therefore to the merely 


to the whole of that section and 


ancillary direction to pay the income to the beneficiary after 


ie attained twenty-one and until he attained a vested interest 

In Re Skeats: Thain \ 
that a will 
appointment of the testator’s wife as executrix and a direction 
to pay debts and funeral and testamentary expenses, but no 
It was contended 


Gibbs | 1936] | Ch HR, the facts 


were made on a printed form contained an 


vift or disposition of property to any person 
that the entitled beneficially to the 
estate. That would have the Executors Act, 
1930, but that Act provided that in suc h a case the executor 
was a trustee for the next-of-kin. The A.E.A., 1925, repealed 
the Act of 1930, so it was said the law now Is as it was before 


testatrix was whole 


been so before 
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the latter Act came into operation. That contention did not 
prevail, and that the repe al of the Act of 1930 had not restored 
the law in force before the passing of that Act 

An interesting and important case regarding the extent to 


which a purchaset can be compelled to accept statutory 


a 

declaration with regard to matters appearing in the abstract 
is Re Spollen and Long’s Contract [1936] 1 Ch. 713. In that 
case there was an open contract to sell leasehold land One 
of the deeds abstracted was an assignment expressed to be 
for the consideration of £75 12s. 6d. The stamp on that deed 
was 2s. 6d. The purchaser’s solicitors raised the objection 
that the deed was not sufficiently stamped. The reply was 
that in fact the consideration was £22 12s. 6d. and the deed 
had been altered, but when or by whom was not known. 
A statutory declaration was offered by a solicitor, who had 
acted for the assignor under the deed, to the effect that the 
fact paid was £22 12s. 6d., and that if the 
alteration had been made before execution he would have 


consideration i 


noticed it, as he witnessed the assignor’s execution and 
initialled another minor alteration and could hardly have 
overlooked so important an alteration as that of a change in 
the consideration. The pure haser’s solicitors refused to ac cept 
such a declaration. 

It is, of course, well accepted law that an alteration 
appearing in a deed is presumed to have been made before 
execution ; so in the absence of any evidence as to when the 
deed was altered the deed must be regarded as insuffic iently 
stamped. Luxmoore, J., considered the question ot statutory 
declarations generally, and decided that under an open 
contract a purchaser could not be compelled to accept a 
statutory declaration which was directed to contradict the 
prima facie title as shown by the title. 








Landlord and Tenant Notebook. 


THE subject indicated by the title of this article is a vaster 


one than many would at first suppose. 
Grant of For the sake of convenience, | propose 
Underlease approaching the various problems which 
Exceeding have arisen when a tenant has purported 
Term of to grant a term exceeding his own from the 


Head Lease. point of view of the grantee. I may also 
mention at the outset that a number of 
those problems can best be dealt with by following the 
fortunes of one particular decision, that of Poultney v. Holmes 
(1720), 1 Stra. 405 

To mention first, however, some of the oldest cases: in the 
Year Book of 43 Edw. III, p. 4, we find it laid down that if a 
man hath a term of years and grants all his estate in the term 
rendering certain rent, he cannot distrain if rent be in arrear. 
While in Hicks v. Dunning (1696), 1 Ld. Raym. 99, when the 
cause of action was negligence resulting in destruction of 
demised property by fire, it was held that, if a lessee for three 
years demised the house for four years, It did but amount to 
an assignment of his interest 

Now the above two cases dealt with two very different 
consequences of a sub-tenancy exceeding the term of the 
grantor’s lease. The Year Book decision did not say that 
the grant was void so as to absolve the grantee from all 
liability towards the grantor; but according to Hicks v. 
Dunning he might be liable on the covenants of the (head) 
lease to the (head) lessor It will be seen that the question 
whether immunity from a particular remedy was the only 
consequence to the grantee became a moot point later on. ‘ 

The cause of action in Poultney v. Holmes (1720), 1 Stra. 405, 
was trespass. The plaintiff had verbally accepted from the 
defendant, at an agreed rent, a grant of property demised 
to the latter and for the rest of the latter’s term: and the 
defendant had re-entered, contending that the effect of the 
agreement was an assignment which was void because not 





in writing. The issue might, perhaps, have been dealt with 
on the lines of estoppel, but the decision of the court was 
that as rent was reserved to the defendant and not to his 
lessor, the agreement was valid as a lease and was not an 
invalid assignment: and it was said that the defendant 
would have been able to sue the plaintiff for rent in an action 
of debt though, having no reversion, he would have no right 
to distrain 

Dealing with the question of distress only, there can be 
no doubt to-day that rent reserved by an underlease which 
exceeds the grantor’s interest, if it can be recovered, cannot 
be recovered by that particular remedy. In Parmenter v. 
Webber (1818), 8 Taunt. 593, a replevin action, the facts were 
that by a written agreement the plaintiff ‘“‘ was to have ” 
the defendant’s two farms ‘‘ during the leases of the same,” 
the plaintiff ‘“‘to remain tenant to” the defendant during 
The plaintiff also paid the defendant a sum for 

valuation The distress was held to be illegal on the ground 
that there had been an absolute assignment. In Preece v. 
Corrie (1828), 5 Bing. 24, another replevin action, the defen- 
dant justified as bailiff to a tenant who had “let” to the 
plaintiff for the rest of the term, the agreement being verbal. 
Here it was held that while there was a proper sub-demise, 
and that the rent could have been sued for, or if necessary, 
that there despite the absence of a deed an assignment by 
operation of law, there was in any event no right of distress : 
the whole term was gone, and Poultney v. Holmes applied. 
Lastly, there is the authority of Lewis v. Baker [1905] 1 Ch. 46, 
not diminished on this point by the subsequent abolition 
of the doctrine of interesse termini (by L.P.A., 1925, s. 149), 
on which part of the decision depended. For present purposes 
the relevant facts were that the plaintiff had taken an under- 
lease of the defendant for longer than the defenadnt could 
grant at the time, and a distress by the defendant was held 


the leases. 


to be illegal. 

In cases which have not concerned distress, though, 
Poultney v. Holmes has not had so smooth a passage. Its 
authority was called in question in Palmer v. Edwards (1779), 
1 Doug. 187n. In that case the alleged assignee of a tenant 
sued the assignee of the landlord on a landlord’s covenant to 
find timber for repairs. It appeared that the lease had been 
granted in 1751, for a term of years; next year the grantee 
executed an indenture assigning the property to the plaintiff's 
predecessor in title for the rest of the term but reserving 
(a different) rent to the grantor, and containing slightly 
different covenants. The plaintiff was held to be an assignee, 
there being no reversion left in his grantor; and the effect of 
the discussion of Poultney v. Holmes was that the validity 
of an instrument, void as an assignment, could not be disputed 
by its grantor. 

This limited validity was accepted in Baker v. Gostling (1834), 
1 Bing. N.C. 19, when the grantor of an “* underlease ” by 
deed, for a term exceeding his own, successfully sued the 
grantee for rent accrued due during the term of the head lease. 

But real doubt as to the soundness of Poultney v. Holmes 
was expressed by Parke, B., in Barrett v. Rolph (1845), 
14 M. & W. 348, an action for trespass which arose in peculiar 
circumstances. The plaintiff was the widow of a tenant farmer, 
who agreed with his executor that she should remain in 
possession of the farm and pay the rent and should pay for 
stock, ete. On her failure to make the latter payment, he 
authorised the defendants to take possession. A question 
whether the agreement gave her an absolute right or a right 
conditional on her paying for the stock was answered by the 
jury in her favour. The point then arose as to its effect. 
Parke, B., said it was ** very difficult to say that because an 
agreement was by parol and therefore could not operate as an 
assignment it was to be construed as giving less than the parties 
intended. That doctrine could not be sustained ” ; therefore, 
on a new trial, the defendant would succeed (the matter was 
settled). 
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Two years later came Pollock v. Stacy (1847), 9 Q.B. 1032, 
. claim for use and occupation by a lessee who had “ let ”’ for 
the rest of his term. His “‘ tenant ”’ had cleared out and sent 
him the key. The “ rent” was payable weekly. He was held 
to have a good claim. This case is, I think, very important, 
because the judgment, in so far as it sought to reconcile con- 
flict of authority, did so by reference to intention of parties. 
{s between grantor and grantee, it can be said that the 
osition is that where they meant to create the relationship 
of landlord and tenant between themselves, effect must as far 
as possible be given to that intention ; while if an assignment 
ippears to have been intended, the court will act accordingly. 

I do not think that any later authority has altered the 
position. Not, of course, that it is satisfactory. What it 
amounts to is that the grantee has to pay the grantor the 
amounts of the rent reserved, but not as rent ; there is privity 
of contract, but not of estate. What happens when covenants 
are made which vary from those in the grantor’s own lease 
was deliberately left out of consideration in Baker v. Gostling, 
supra, Which is, however, an authority for the proposition 
that if the intended sub-term exceeds the term the intended 
sub-tenant will be absolved of all obligations when the head 
term ends. As to what happens when, the intended sub-lease 
heing under seal, the grantor finds out what has happened 
and looks to the intended sub-tenant as tenant, demanding 
possibly the observance of covenants of which he (intended 
sub-tenant) had no knowledge—that is a point on which we 
have no authority. 





Our County Court Letter. 
TITHE APPORTIONMENT. 
In Thomas Balfour and Cooke v. Edwards, recently heard 
at Ludlow County Court, the claim was for £2 18s. Id. 
in respect of tithe rentcharge due to Queen Anne’s Bounty 
on the Ist April, 1936. The defence was that the claim 
was calculated on the basis of £5 7s. 6d. a year, whereas 
previous payments since 1923 (when the respondent bought his 
farm) had been made on the basis of £4 18s. 10d.—a difference 
of 4s. 4d. per half-year. On a sale of the Burwarton Estate, 
in 1919, the tithe had been informally apportioned, and 
Gibberidge Farm became subject to future payments of 
£4 18s. 10d. The applicants contended, however, that this 
was only a private arrangement between Lord Boyne (as 
vendor) and his purchaser (the respondent’s predecessor in 
title) which could not affect the present position. Queen 
{nne’s Bounty were not concerned, prior to 1927, and the 
shortage of 8s. 8d. a year, in the Stoke St. Milborough tithe, 
was not discovered until 1933, when the applicants took 
over the collection. An arrangement had been made for the 
Tithe Apportionment Map to be left at a bank in Ludlow, 
from 1919, but this had not been done, and the applicants 
had no power to procure the map, except by asking the rector 
to produce it. His Honour Judge Samuel, K.C., held that, 
in the absence of the map, the applicants had not proved 
their case, viz., that the original apportionment was £5 7s. 6d. 
The application was, therefore, dismissed, with costs. 
POSSESSORY TITLE. 

In Young v. Dawkins, recently heard at Canterbury County 
Court, the claim was for possession of a house occupied by the 
defendant. The plaintiff was the trustee of a deed under 
which the defendant’s mother was the assignor. The 
defendant's case was that he had occupied the house since 
1922 and, having paid no rent for twelve years, he had a title 
under the statute of limitations. The defendant denied that 
he originally had possession under leave and licence from his 
father, but he admitted having managed his mother’s affairs 
during the last three or four years. In that period he had 





signed an income tax return, showing the property as his 
mother’s, and he had also arranged to mortgage it on her behalf. 
In a statement of his mother’s assets and liabilities, dated the 
28th December, 1934, the house and 6} acres of land were 
included as assets of the value of £3,500. His Honour Judge 
Clements held that the defendant was not the owner, and had 
not a squatter’s title. Judgment was given for the plaintiff, 
with costs. 
PART PERFORMANCE. 

In the recent case of Sanders v. Leach, at Barnstaple County 
Court, the claim was for £29 Ils. as damages for breach of 
contract. The plaintiff's case was that she was the owner of 
a furnished bungalow, of which the defendant had agreed to 
become the tenant. The defence was a denial of any contract, 
and it was further contended that there was no note or memo- 
randum within the Law of Property Act, 1925, s. 40. The 
plaintiff, however, relied upon the doctrine of part perform 
ance, to which the defendant objected on the ground of laches, 
as any action should have been brought between the 5th August 
and the middle of September, 1935. The court had therefore 
never been in a position to grant the discretionary remedy of 
specific performance, to which alone the doctrine of part 
performance related. His Honour Judge Wethered found that 
an agreement had been made, and broken, whereby the 
plaintiff would have been entitled to damages, but for the 
absence of the requisite proof. As there was no note or 
memorandum, signed by the defendant, he was entitled to 
judgment, with the costs of the first day’s hearing only. 





Obituary. 
Mr. H. G. MALCOLM. 


The Hon. Harcourt Gladstone Malcolm, C.B.E., Speaker 
of the House of Assembly of the Bahamas, died on Saturday, 
26th December, 1936, at the age of sixty-one. He was called 
to the Bar by Lincoln’s Inn in 1899 and also to that of the 
Bahamas. The following year he was elected to the Assembly. 
He became Deputy Speaker in 1901, and Speaker of the 
Assembly in 1914. He took silk in 1910 He received the 
O.B.E. in 1918, and in 1935 he was made C.B.E. 

Mr. J. C. BATE. 

Mr. James Carter Bate, solicitor, of Chester, died on 
Monday, 2Ist December, 1936, at the age of seventy-five. 
Mr. Bate, who was admitted a solicitor in 1886, had been 
coroner for West Cheshire since 1887. 

Me. F. GUILLAUME. 


Mr. Frederick Guillaume, solicitor, of Bournemouth, died 
on Tuesday, 29th December, 1936, at the age of eighty-nine. 
Mr. Guillaume was admitted a solicitor in 1869. 


Mr. J. G. NICHOLSON. 


Mr. John George Nicholson, retired solicitor, of Doncaster, 
died at Scalby, near Scarborough, recently in his eighty-fifth 
year. Mr. Nicholson, who was admitted a solicitor in 1877, 
was Clerk of the Peace for the Borough of Doncaster for 
forty-seven years. He was also Deputy Coroner for Doncaster 
and Clerk to the Commissioners of Taxes. 

Mr. E. J. TAYLOR. 

Mr. Edmund Judkin Taylor, solicitor, formerly Town Clerk 
of Bristol, died recently in his eighty-third year. Mr. Taylor, 
who was educated at Rugby, served his articles with the late 
Mr. Henry Brittan, and was admitted a solicitor in 1879. 
He became Deputy Town Clerk of Bristol in 1899, and in 
1900 he was appointed Town Clerk. He retired in 1925, 
and had since been consulting solicitor to the Corporation. 
He had played cricket for Gloucestershire, and had taken 
part in a trial match for England at Rugby football. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the corr 
taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
Buildings, E.C.4, and contain the name and address of the Subscriber. In matters of urgency a 


ectness of the replies given or for any steps 
to the Editorial Department, 29-31, Breams 
nswers will be forwarded by post if a stamped 





addressed envelope is enclosed. 





Warranty of Title of Motor Car. (2) The sub-seetion (3) says that a notice “ placed before 
(3308. A er ae December, 19385 purchased a | Or after and maintamed atte the commencement of the 
:, part of the purchase | Aet is to be sufficient evidence to negative the mtention to 
, ' ' i oh. dine over to them an | @edicat in the absence of proof of a contrary intention — 
in Marci ; of vhiel ply leas it open to any person to challenge the 
rently - the notice in the ordinary way by proving facts to show that 
| Ries orming | tlespite the notice the public have acquired a right of user toa 
' » and must he handed ifliclent extent to justify the presumption of dedication 
{ t iit nm (> \ tion for a declaration that there is a publi right 
! lter lerabl ol wa 
1! rm 
ler (. | Personal Representative Score or Power to Arrrorriatt 
| | {1 ' Wuernker Exrenping roe Power ro Serrinep LANbD Is 
t | PERMISSIBLE 
athe ' Pees). Shoo. A died before 1926, having devised his residuary 
| t \\ te tot I , : : 
estate, mneluding a treehold house, to trustees on trust for 
= Me his widow for lite ind then on trust for sale, the proceeds 
' rel : Cl te | livided an his children The widow recently died, 
, : ' : and ter wall bea Tyan proved by B and ¢ two children of 
" t! raat I} of the executors and also the sole 
; provi ecutor and sole acting trustee of the will of A, 
Chesire to take the house i paert ot het hears (is avrec ible, 
ul ubject toa valuation beme obtamed. Can Band C vest the 
' Net property i Doin exercise of the powel ol Uppropration given 
roads t ™ f} of the Administration of Estates Aet, 1925 2 The 
.S tate power seems to enable executors to approprrite 
mn fave fone of themselve but it occurs to us that the 
1 expr . inv part of the estate of the deceased ~ may not 
nit ipply te property of whieh the deceased was only a tenant 
! ' ul for life in equity, although seised in fee simple at law. Ina 
preview ilar case we obtamed the coneurrence m= the 
- ippropriation deed of all the beneticiaries, but in the present 
Rights of Way. Cust ! ire abroad, and it is desired to obviate the delay 
() Dera) | Pad PThaave i lved in obtaming ther execution of the deed 
i ' Net We \ ' ! The persona representative powell oft appropriation 
, ued ippear » be con | to iy part of the real or personal 
| , | tate f tl | ised ind in oor towards sati 
. faction ¢ ny legaey betue ithed by the deceased or of any 
' ' other interest or share im his property, whether settled or 
From One MAIN | eg (A. of I. AL. 192A, {1 (1).) We think that it is 
', \bout reasonably clear that the power cannot extend to real estate 
Popctine * held upon trust, such ettled land. We suggest that the 
words om thr b-seetion whether ttled or not” refers to 
, i ettlement by the deceased's testamentary disposition (ineluding 
ul init hacy 
wl t 1 tout 
Ez he Del Credere Agency. 
; d ‘) sto] \ i} nted del eredere avent for B under a deed 
; vs u whiel rele that the agreement mav be terminated on 
| ‘ . , :, ' either | rty wi IX thonths hotties B vives notice of 
termination Is there any legal basis for the contention that 
I a ! ' > immediately on notice being given the del eredere agent's 
liability as a guarantor of the solvency of those who purchase 
Len the ft ey ! eer tron of the board or the hy primetpa crononcl from him ceases ? Reference to 
t \ \et BAS es ! hte ! iuthorityv. foanyv. would be appreenited 
\\ t i ! ria ! 1 the owe ertise to {it would | difheult to find a legal bast for such a 
rd proposition The avent’s labilitv continues for as long as he 
| | o lonet it ea hel T i ties recept commission on the del credere cale See Gabriel \ 
Hitst re { nit Churchill PSom (I9tE] 3 WKB. 1272. The question is 
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To-day and Yesterday. 


LEGAL CALENDAR 


DeceMBER, -On the l2th July, I83l, the festival of 
the Orangemen, an Orange procession had 

en arranged to pass through Curvan, i Avershire Oppo 
was Intended, and the magistrates banned the route 
under the leadership of one John Ramsay, the marches 
t on their way \ hostile band met them, showers ot 
the Were EXE hanved, and om the confusion an Orangeman 
ed Waugh was seen to draw a pistol and shoot \ man 
ed \lexandetr Ross 
dead On the 28th December, Waugh and Ramsay were 
ed for murder in the High Court of Judiciary Waugh wa 
incl guilty The case Ramsay was held not 


who had been dome nothime violent 


avainst 


Thoma 
was murdered in his Cathedral by Henry 

11 men oon the 29th December, LITO. Since 
nation of the Chancellorship, eight years 

the unshakable opponent of the King’s ecclesiastical 


'Y DrceMBER. St Archbishop of Canterbury 
before hi 


earkiet he h id 


ey, the quarrel bemg embittered by the facet that im thi 
VY vears ol his tenure of thre Cireat Seal before hie hecamn 
\ ity hop the two men had acted a one Kew live 


trate so vividly the « haan which evolution hia operated 


the othee of Chaneellor as this judye, tatesman oldies 
icteric, who held it seven centuries ago 
1) DrckeMBER Phe life of Becket’s contemporary, Abbot 


Samson, of Bury St. Edmunds, also throws 


in interesting light on the administration of pustice at that 


titi He was both a Justice [tinerant and a judge of ecclesia 
eases, OF his appomtment to the latter ofhee it wa 
| that, though thoroughly imbued with Iberal arts and 
ity, he was at) first inexperienced Wherefore he 
ted two clerks learned in the law and associated them 
himself Soon “as well by references to books as by the 


dling of cause he became reputed a cdisereet: pudge 


reertam yy rson said Cursed be the court of tha abbot 


where neither gold) nor my 
He died on the 30th December, 1211 
Llereford hire 


gentleman and oa member of the famualy 


Ilver ean help me to contoun 
weiversary 


| DecempBer. Ceorge Clive on oof a 


vhich was to produce the great Lord Clive, passed a quiet 


easant uneventful life in the calm preemets of Limeoln 
Without too much professional exertion, le beeame a 
neher in L719. In his 70th vear, he obtained the snug 
ippolntment of a cursitor baron of the Exchequer, and on the 
Mst December, 1739, he died and wi buried in his) Tnn 


] 
iy 


On New Year Diary L707, Sir Thoma 
formerly a Justice of the Comunon 


| JANUARY 
Jenner 
Pleas, died at his house at Petersham 


JANUARY Though a staunch lovalist, Thomas Pwisden 
had the good fortune to escape ruin during 
the perrodof the Commonwealth, actually mn reasihg his practices 


tthe Bar and bemy appointed one of Cromwell's sergeants 


lnimediutely on the Restoration he wa made a Justice of 
King’s Bench, eventually retiring at the age of seventy-six 


i pension of £500 a year. Tle survived for four year 


, 


ing on the 16th January, L683. th 
at the Guildhall with those of the other Restoration 


full-length portrait 


velo 
) JANUARY In Lo9Ob-D, Gray Inn held high) revel 

etting p> a Pho k sovereign, the High and 

Mighty Prince Henry. Prinee of Purpoole Arch-duke ol 


“tf ipulia and Bernarda, Durkce ol lhigh and Nether Holbor 
Marquis of St. Giles and Tottenham, Count Palatine of Bloon 


iry and ( lerkenwe I] he celebrations cove red the whol 


the Christmas season, and on the 3rd of January, at 


mht, there Was a most honoural le presence ot vreat and 





noble personages that came as invited to our Prince all 


which had convenient places, and very good entertainment to 


their good liking and contentment 


Tue Week's PERSONALITY 

Thomas Jenner first climbed mto prominence im L683 
when Charles IL, having withdrawn the Charter of the City of 
London, appomted a Lord Mayor, two Sheriffs and a Recordes 
Jenner was the Recordet Kstimates of his capacity varied, 
and another observer 


Evelyn calling him’ an obscure lawyer 


referring to himas* a councillor and an Exe hea ue r practitioner 
who is a very loyal, zealous gentleman Three vears later, 
he became a Baron of the Ex hequel although as he satd 

1 did not seek any public place, because LT never thought 
myself proper for such employ, my conversation having been 
most among the middle sort of men, not with great and 
honourable per Ons w lite ly rr ndered The le 
Although doubtful of mis 


igh matters, and that 


( ipable of those 
vreat and most difheult: allan 
own sufliclency to acquit) myself in | 
they would be too high for me, yet out of duty and much 
obedience T did submit to it 
to the Court of Common Pleas, but the 


In July, 1688, he was promoted 
hadow of the Whig 
Revolution already hung over Kneeland, and soon he was to 
hein flight for the coast, captured at Faversham, and lodged 
in the Tower of London chat do with ubvertinge the Pro 
testant religion and the laws and liberties of the Kingdom.’ 
Expelled from the Bench, he eventually returned to practice 


at the Bar 


LecaAL Fruir on THE FAamMiILy TREE 
The Daily Telegraph recently 


family tree of the Polloc k and even those who have admired 
the stately bulk of that miant of the forensic forest must have 


published an abbreviated 


been surprised to see that ten times within the space of three 


generations have legal luminaries sprung from its branches 
A Chief Baron of the Exchequer 
a Master of the Rolls. a Chief Justice of Bombay, a Queen 

Remembrancer, a Master of the Supreme Court and an 
Official Referee, besides a 


Sir Frederick, the present head of the family, 


a Baron of the Exchequer, 


Treasury Counsel, and tinally, 
whose learning 
and whose vigour have gained him a place in the legal world 
in nowise overshadowed by the cumulative distinction of his 
family No legal line can rival such a record, 
the Atkins, who shone in the courts from the time of Henry VIII 
till that of Wilham IIL, from Thomas, a judge of the Sheriff's 
who was Chief Justice 


wave perhaps 


Court m London, through Richard, 
of North Wales. and Edward, a Baron of the Kxchequer, 
to Robert, who became a Justice of the Commean Pleas, and 
a younger Edward, his brother, who became Chief Baron 
Hereprrary Fact 

But the Pollocks enypoy more than a legal heredity They 
physiognomy \ distinguished and 
there isa Pollock 


inherit a distinetive 
delightful legal author has pointed out that 
a Hapsburg upper lip 

which Is most 


face, just as there was a long, pale 


strongly-marked countenance effectively 
displayed under the wig of a lawyer Of the great Chief 
Baron, begetter of five and twenty children, standing at the 
head of this legal line many tories, vrave and VAaV, have come 
down, but best of all [like the apt pun with which he prieked 
the bombastic rhetoric of a Reeorder of London, who, in 
presenting a certain Lord Mayor to him thus deseribed his 
rise to eminence My lord, he became an orphan when a 
young boy and suffered indeed great poverty, but by his 


energy and perseverence he has now beeome one of out 


City nobles.” Pollock, listening apparently with profound 
interest, presently asked inno¢ ently What is the difference 
between his former circumstances and the present Ihe 


City noble and the learned Reeorder were puzzled for a defini 
tion, and the Chief Baron said with a smile I will tell you 
the difference ; it 1s of degre In youth 


he was a poor orphan and now he is a better-off ‘un 


merely a matter 
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Notes of Cases. 
Judicial Committee of the Privy Council. 
Jackson ». Cooke. 


Lord Maugham Lord Salve en, ind Sir Lancelot Sanderson 
"~3rd and 26th October. 1936. 


(ony Coast —Disepure as vo Tirte Tro LAND-—~AcTION 
BrouGuTr BEFORE Native TrRIBUNAI \PPEAL- -NOTICE 
PREVIOUSLY UED BY COLONIAL SECRETARY THAT LAND 
IN QUESTION REQUIRED FOR PUBLIC SERVICE--STATUTORY. 


1 


Appeal from an order of the Court of \ppeal of West Africa, 
dated the 9th May, 1935, dismissing an appeal from a judgment 
of the Provincial Commissioner, Cape Coast, dated the 
22nd August 1932, allowing an ippeal from the native 


tribunal of Cape Coast 


Proceeding were begun in the native tribunal by the 
present appellant as plaintiff on behalf of certain persons. 
Lhe ubstantial question at issue was, according to the 
plaintiff, whether certain land was the property of his family 
or of that of the defendant The writ called on the defendant 
to establish his title 
of the plaintiff, but the Provincial Commissioner reversed 
that decision The plaintiff appealed to the Court of (Appeal. 
During those proceedings, it transpired that the Colonial 


The native tribunal decided in favour 


1 


Secretary for the Colony had, in 1926, issued a notice under 
the Public Lands Ordinance, 1876, that the land the subject 
matter of the action wa required for the service of the Colony. 
for both parties that, at the time 
when the action was instituted, proceedings under the Public 
Lands Ordinance, in which the defendant was a claimant, 


It wa iwreed by Counse 


were pending in the divisional court at Cape Coast. They 
ilso agreed that, by virtue of 7 of the Ordinance, the 
writ in the native tribunal could not be issued until the 
proceedings under the Ordinance had been terminated. 
The Court of Appeal accordingly ruled that it was clear 
from s. 7 of the Ordinance of 1876, as amended by s. 2 of 
Ordinance 17, of 1929, that the action in the native tribunal 
could not be instituted until the divisional court proceedings 
had been terminated. They, therefore, held that the action 
was never properly before the native tribunal, and that all 
ubsequent proceedings were a nullity. The — plaintiff 
ippealed 

Lorp Mavuauam, delivering the judgment of the Board, 
said that the plaintiff had contended that, notwithstanding 
y his counsel before the Court of Appeal, 


that the action could not properly be instituted in the native 


the avreement | 


tribunal until the proceedings under the Ordinance were 
terminated, it was open to him, the plaintiff, to argue that 
both that admission and the ruling of the Court of (ppeal 
were erroneous, and that the appeal should have been decided 
on its merits. Their Lordships were not of opinion that the 
judgment appe iled from could strictly be regarded as a consent 
judgment. The decision on the construction of the Ordinance 
ippeared to be one for which the court had taken at least 
ome responsibility, and that was not the less true because 
the admission of counsel for the appellant seemed to justify 
the view expre ed by the court It had, therefore, seemed 
desirable to their Lordship to hear counsel for the appellant 
argue the question of construction. It now seemed clear 
to their Lordships on a consideration of the Ordinance as 
a whole, and in particular of ss. 6 and 7, that, after notice 
had been given by the colonial secretary of the proposed 
acquisition of the land, the divisional court was the proper 
tribunal to determine the amount of compensation due, 
and also any case of disputed interest in or title to the land. 
Under s. 7, that determination was, subject to appeal, to be 
final and conclusive in respect of all persons on whom notices 
had been serve d, or who had appeared and claimed. Payment 
ol compensation to the person appearing by the judgment 





of the court to have the best right to it was a complete dis- 
charge to the colonial secretary, but did not “ hinder any 
subsequent proceedings at the instance of any person having 
or alleging better right thereto as against the person to whom 
such payment may have been made.” Jt was possible that 
those sections did not take away the right of the proper 
native tribunal to determine some temporary question of 
possession or the like arising before the conveyance to the 
colonial secretary. It was to be noted from the writ in 
the action, however, that the plaintiff was seeking to establish 
the title to the land of those whom he represented. In their 
Lordships’ opinion, that question was within the jurisdiction 
of the divisional court by the express language of the ordinance. 
If the appellant were, for any reason, too late to claim before 
that court, he would still be entitled to claim against the 
recipient of the compensation. The proceedings before 
the native tribunal were misconceived, and the appeal must 
accordingly be dismissed. 

CounseL: Sir W. B. Griffith, for the appellant; there 
was no appearance by or on behalf of the respondent. 

Souicrrors : Bryden (A. L.) & Co. 


[Reported by R. C. CaLBuRN, Esq., Barrister-at-Law.] 


House of Lords. 


Scott ». Commissioners of Inland Revenue. 

Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Macmillan and Lord Roche. 27th November, 1936. 
ReEVENUE—Estate Dutry—SetrLep Property—TENANT 
ror Lire IN’ Possession—DeATH OF—PASSING OF 
Prorerty TO TENANT IN TAIL—WHETHER Duty PAYABLE 

Finance Act, 1894 (57 & 58 Vict., c. 30), s. 1. 
Appeal from a decision of the Court of Appeal. 


Certain estates stood limited to the fifth Earl Cadogan for 
his life, with remainder to such uses as the fifth Earl and his 
eldest surviving son should jointly appoint. By a settlement 
made in July, 1869, the fifth Karl and his eldest son appointed 
that the estates should, subject to the Earl’s life estate, be 
held to the use of the eldest son for life, with remainder to 
the use of his sons successively in tail male, and, in default of 
such issue, to the use of the Earl’s second son for life, with 
remainder to his sons successively in tail male, with remainders 
over. In 1893 the fifth Earl bought the interest of his second 
son, and in 1894 settled it by an indenture made between the 
fifth Earl and two trustees. The object of the settlement 
was recited to be to make provision for the second son and the 
wife and issue of his sor in the event that his expectant life 
interest should fall into possession. By the settlement the 
Karl conveyed the settled property to trustees to hold unto 
and to the use of the trustees and their heirs for the second 
son’s life on trusts, infer alia, that the trustees should enter 
into possession of the rents and profits of, and manage the 
estates, and pay all annual sums and interest charged on the 
estates. They were also, during the remainder of the second 
son’s life, or during any shorter period as they might think 
fit, to pay all or part of the rents and profits to, or apply them 
for, the maintenance or benefit of the second son or his wife, 
if any, and his children or remoter issue, if any, for the time 
being interested in remainder, as the trustees should in their 
absolute discretion think proper. Subject to the discretion, 
they were to accumulate the surplus and, in certain events, 
hold it as if it were capital moneys arising under the Settled 
Land Acts, provided that, if the second son survived the fifth 
Karl by more than twenty-one years, the accumulation of 
income should cease after that period, the surplus then being 
paid to whoever would be entitled for the time being to the 
income of the estates if the second son were dead or should 
permit the premises in question to be occupied by any 
persons. The eldest son died in 1908, during the father’s life. 
The eldest son’s only son died, an infant and unmarried, two 
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vears later. In March, 1915, the fifth Earl died, the second 
son becoming the sixth Earl. He died in October, 1933, 
heing succeeded by his only son, who became the seventh 
Earl and tenant in tail male in possession of the estates. The 
trustees of the settlements took out a summons to determine 
whether the estates, on the death of the sixth Earl, passed 
within the meaning of s. 1 of the Finance Act, 1894. 
Bennett, J., held that estate duty was payable on the sixth 
Earl’s death, and the Court of Appeal affirmed that decision 

Lorp RussELL oF KILLOWEN said that the result of the 
fifth Earl’s disposition was that, immediately before the death 
of the sixth Earl, the income of the property had to be applied 


in payment to or for the benefit of all or any of the objects of 


the discretionary trust, or in accumulation and the discharge 
of encumbrances. The persons beneficially interested in the 
income of the property at that moment were therefore the 
various persons who were the objects of the discretionary 
trust, and the persons who might ultimately benefit by the 
accumulations and discharge of encumbrances. Immediately 
after the sixth Earl’s death the only person interested was the 
seventh Earl as tenant in tail male in possession. The 
question was whether the property passed to him within the 
meaning of s. 1 of the Finance Act, 1894, on the death of the 
sixth Earl. Had there been no purchase of the sixth Earl's 
life estate, the property would clearly have so passed. If 
there had been no settlement of the purchased life estate by 
the fifth Karl and someone (not the seventh Earl) had enjoyed 
the estate pur autre vie as a devisee from the fifth Earl, again 
no question could have arisen. On the death of the sixth 
Earl the seventh Earl’s estate in tail male became, instead of 
an estate in remainder, an estate in tail male in possession. 
That, in his (his lordship’s) opinion, was a change of hands 
in the beneficial title or possession of the property as a whole, 
occurring on the death of the sixth Earl, which constituted a 
passing of the property on that death within the meaning of 
s. | of the Act of 1894. Attorney-General v. Beech [1899] 
A.C. 53, was distinguishable, and Adamson v. Altorney- 
General [1953] A.C. 257, had no relevance to the present case. 
In his (his lordship’s) opinion, the appeal should be dismissed, 

CouNSEL: Fergus Morton, K.C., and W. M. Hunt, for the 
appellant; The Attorney-General (Sir Donald Somervell, 
K.C.), The Solicitor-General (Sir Terence O'Connor, K.C.) 
and J. H. Stamp, for the respondents. 

Soticirors : Lee & Pembertons ; The Solicitor of Inland 
Re venue, 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Townley Mill Co. (1919) Ltd. ». Oldham Assessment 
Committee. 


Lord Blanesburgh, Lord Russell of Killowen and 
Lord Maugham. 17th December, 1936. 


{ATING AND VALUATION—MILL StanpING IpLE—PROCEss 
PLANT AND Macuinery Lerr in’ Postrion—WHETHER 
Occupation OF MILL BENEFICIAL—No AccouNT TO BE 
TAKEN OF VALUE OF MACHINERY—-RATEABILITY OF 
PREMISES—RaTING AND VALUATION Act, 1925 (15 & 16 
Geo. 5 ec. 90), s. 24 (1). 

Appeal from a decision of the Court of Appeal (1936), 
80 Son. J. 53, reversing the judgment of the Divisional Court 
(1935), 79 Sou. J.479, which allowed an appeal by the Townley 
Mill Co. (1919) Limited, from a decision of Laneashire 
(Juarter Sessions. 

The appellant company were the owners of a mill erected 
in [884 and extended in 1905, and in which special machinery 
was installed. The company continued the production of 
yarn in the mill until May, 1931, when production was stopped 
In September, 1931, the mill was closed, except that the 
whole of the plant and machinery continued to be maintained 
in position. On the Ist April, 1933, the only person employed 
on the premises was an engineer caretaker, and the mill was 








occupied only for the purpose of keeping the plant and 
machinery in repair and good condition. Oldham Assessment 
Committee refused to accept a proposal made by the company 


on the Ist April, 1933, for the amendment of the valuation 


list by the reduction of the net annual and rateable values of 
the mill to nil or nominal value on the ground that there was 
no beneficial or rateable occupation of the mill by the company, 
and Quarter Sessions upheld that decision. The Divisional 


uld be had to the value of the 


Court held that no ree 


machinery in assessing the mill, and the figure in the valuation 


list was reduced to th nominal sum agreed between the 
parties. The Court of Appeal held that the occupation of 
the appellants as ownel was beneficial, and that, if there 


was benefit, the valuation could not be reduced to nil or a 
nominal rent: and that, moreover, s. 24 of the Rating and 


Valuation Act, 1925, had no application to the faets of the 


case, The company now appealed Cur adv vull. 

Lorp Russet. or KiLtLtowen said that arguments on 
both sides fell into two divisions, the first as to the law, 
irrespective of s. 24 of the Act of 1925 Those arguments 


involved consideration of the range of old decisions, such 
as Staley v. Castleton Oversee (5 B. and S. 505), and Harter 
Wi Salford Overseers (6 B. and 8., 591) and also of their correct 
ness. The second division onsisted of arguments whether 
s. 24 applied to the present case and operated to render 
unnecessary the consideration of the earlier decisions The 
judgment of the Divisional Court was based solely on the 
interpretation of s. 24. The Lord Chief Justice (with whom 
Hawke and Lawrence, JJ... had agreed) thought that the 
matter was plain on s. 24, and that on its clear language 
the object of the section was to get rid of the old doctrine 
that, although machinery not forming part of a hereditament 
could not he rated, nevertheless the rateable value of heredita 
ments was to be enhanced by reference to the machinery 
which was in it, and which made it appropriate to the par 
ticular industry carried on therein. Under the section no 
account was to be taken of the value of the process plant and 
machinery with respect to the valuation of the hereditament 
He (his lordship) agreed with the opinion of the Lord Chief 
Justice. It was said that the section only referred to the 
value of the proce 38 pl int and machinery, and did hot forbid 
the taking into account its existence and presence in the 
hereditament, and that accordingly the section in no way 
interfered with the application of the old authorities, with 
the result that the appellants could be rated in respect of 
their occupation of the hereditament for the purpose of 
housing the process plant and machinery. That contention 
was too subtle for him, for he was unable to see how the 
value of the occupation Tor that purpose to a hypothetical 
tenant could be assessed without some consideration of the 
value of the plant and machinery housed. He would para 
phrase s. 24 (1) in its application to the present case thus : 
With respect to the valuation of the appellants’ hereditament 
no account was to be taken of the value of any plant or 
machinery in or on the hereditament, ‘xcept that all motive 
plant and machinery in or on the hereditament was to be 
deemed to be a part of the hereditament He (his lordship) 
thought that the section applied to the present case, and 
operated to forbid a valuation of the hereditament on the 
footing of its being used for the purpose of housing the process 
plant and machinery On that view, it became unnecessary 
to express any final opinion on the arguments comprised In 
what he had called the first division. He desired, however, 
to keep open the questions (1) whether Staley v. Castleton 
Overseers, supra, and Harter v. Salford Overseers. supra, were 


correctly decided exe ept in re rard to loose chattels (2) hether 


> 


Borwick Vv. Southwar! ( or poration | 1909] | Ix B 73, was 


correctly decided ind (3) wheth the practice ol treating 
] 


the owner of an empty house as not being rateable was in 


] { 


truth an exception from the general law of rating In his 


opinion the appeal should succeed 
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Lorp BLANESBURGH and LorD MAUGHAM concurred. Form of Salvage Agreement (“No cure, no pay”). On a 
COUNSEI Tyldesley Jones, K.C., and R. W. Leach, for the | Lloyd’s arbitration, the appeal arbitrator stated his award in 
appellants Walter Monckton, KA Trustram Eve, KC the form of a special case for the opinion of a Judge of the 
and Bancroft Turner, for the respondents Admiralty Court. From the case it appeared that, by 
SOLICITORS Gregory, Rowcliffe & Co., agents for John | agreement between the owners of the ** Empress of Britain ”’ 
Taylor & Co., Manchester (ribson & Weldon, agents for | and the Kafiristan,” liability for the collision had been 


Veqson v Vicholson Oldham 


Reported by R. C. CALBURN Esq., Barrister-at-Law.] 


Court of Appeai. 


Craven v. Blackpool Greyhound Stadium and Racecourse Ltd. 
nd Seott, Lud. and Eve, J. 
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WINDING-UP O (CLAIM BY 
TERMINATION OF CONTRACT 


Awarp No APpPEAI ACTION 
Contract WHETHER I 


PRACTICI (OMPANY 


IN RESPECT © IN 
LIQUIDATION 
BREACH Ot 


STAYED 


Appeal from a decision of Hilbery, J 

In October, 1932, the plaintiff was appointed managing 
director of the defendant company at £1,000 a vear. the 
avreement beme for five year In January, 1936, th 


company went into voluntary liquidation The plaintiff put 


In a proof in respect of the remuneration due to him under the 


ind in Julw the 
The plaimtiff, beige dis 


ireement, 


tI 


liquidator allowed the proof at 
atistied with this 
the company for 


Hilbery, J., refused 


about pO) 
tion against 


1) 


amount, commenced an a 


Ion 


damage 1 
to stay 


Gireer, LJ illowing the defendants appeal, aid that 


the plaintiff could have brought an action to have determined 
the amount to which he Wa entitl ad for arrears of alary 
and damaue for adisml il by reason of the winding up, but 
he did not In tead. hr put ima prod f. subject To a right to 
question the liqu lator s decision, either as to his right o1 


He di 


t] od ot having his ( laim 


to quantum, by | to the Chancery Division 
1 


appeal \ 
decided 


person * one me 


hould not be lowed to select another method if 


he was dissatisfied with the adjudication. The courts did 
not allow two set ol proceeding at the same time in the 
same matter, but would stay one The King’s Bench pro 
ceedings would have no result, because even if in them he 
were given a larger sum than th liquidator awarded, the 


liquidator 


till reversed by 
but to stay these 
Scorr, L.J. and Eve, J 
Paull; Will 
Dehn & Laudei 
Vichols, agents for Langhorne 
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SOLICTTORS 


Barrister-at-Law.} 


The “ Kafiristan.”’ 


Grreer, Sk ssel and Scott L..}.] l6th December. 1936 
SHIPPING—CoLLISion——Kacn Suiep Partrty TO BLAME 

DAMAGE TO ONE—SALVAGE BY Suite BELONGING TO OWNERS 

Ol rHE OTHE! WHETHER ENTITLED TO SALVAGE 


REMUNERATION 
\ppeal from a decision of Bucknill, J 


In June, 1935, the 
Canadian Pacifie R: 


Kmpress of Britain,” owned by the 


ilway Co., collided with the ** Kafiristan,” 





settled on the basis of the former vessel being 75 per cent. to 
The question was whether 
to 


sery ices 


blame and the latter 25 per cent. 
the owners of the * Empress of Britain’ were entitled 
remuneration 1n respect of the 


Bucknill, J., held that they 


recover salvage 
rendered by the * Beaverford.” 
not. They appealed. 
GREER, L.J., in giving judgment, said that before 1911 
each of two vessels to blame bore half the damage, but since 
That, however, 


were 


then different proportions could be awarded. 
did not alter the accepted rule that a vessel wholly or partly 
to blame could not recover for salvage services. It followed 
that the owners of the ** Empress of Britain,’ who were also 
the owners of the ** Beaverford,”’ were also disentitled. 
SLESSER and Scort, L.JJ., agreed. 
CounseL: R. F. Howard, K.C., and 
Naishy and G. N. W. Boyes. 
Souicrrors: William A. Crump & Son; Middleton, 
Lewis & Clarke, agents for Middleton & Co., of Sunderland. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


Vere Hunt; J. V. 


Admiralty Commissioners v. Owners of M.V. ‘‘ Valverda.’’ 
Greer, Slesser and Scott, L.JJ. 
17th December, 1936. 
(ASSISTANCE RENDERED BY ADMIRALTY VESSELS 
SALVAGE AGREEMENT—SUBSEQUENT CLAIM BY ADMIRALTY 
SALVAGE SERVICES—-WHETHER BARRED-—-MERCHANT 
Act, 1894 (57 & 58 Vict. c. 60), s. 557. 


SHIPPING 


FOR 
SHIPPING 


Appeal from a decision of Branson, J. (80 Sox. J. 265). 


On the 2Ist January, 1935, the * Valverda’’ loaded with 
petroleum on a voyage from Curacao to Land’s End, caught 
fire and was disabled. In answer to an 8.O.S. signal, H.M.S. 
‘* Frobisher,” a cruiser, reached her on the 22nd January. 
it was decided that the “ Frobisher” should tow the 
* Valverda ”’ over 800 miles to Bermuda. On the 23rd, the 
fire having been extinguished, the owners of the * Valverda ’ 

On the 25th they entered into a 
the Admiralty Standard Form of 
Salvage Agreement voluntarily and with full knowledge that 
the “ Frobisher” and other Admiralty ships were already 
assisting the * Valverda,” which was ultimately towed safely 
to Bermuda. The Admiralty having made a claim for salvage, 
Branson, J., held that they were entitled to salvage remunera- 
tion, not only In respect of the services of those Admiralty 
the which were specially 
equipped for salvage within s. 1 of the Merchant Shipping 
(Salvage) Act, 1916, and about which there was no dispute, 
but also in respect of the services of the * Frobisher ’’ which 
was not so equipped. (It was not 
disputed that the officers and crew of the * Frobisher ’ were 


learned of the mishap. 


salvage agreement in 


ships participating in salvage, 


The owners appealed. 


entitled to salvage remuneration.) 

GREER, L. 

SLEsser, L.J., allowing the appeal, said that the question 
557 of the Merchant Shipping Act, 1894, took 
from the rights which it would have to 
claim salvage, and, if far the had been 
carried. It also fell to be considered whether, notwithstanding 
the restrictive legislation, a special agreement to pay the 


J., delivered a dissenting judgment. 


was whether s. 


Crown otherwise 


how restriction 





which was badly damaged and required salvage assistance. 
The * Empress of Britain ’’ stood by for several hours till the 
arrival of the 

company, which 


Beave rford, 
towed the 


| 
a steamship owned by the same | 
Kafiristan ’’ about LOO miles 
when a salvage vessel owned 


the salvage services were rendered under Lloyd S Standard | 


towards Sydney, Cape Briton, 


by another con pany completed the towage both cases 


Crown as a salvor could be made and whether the defendants’ 
rights to seek protection in the statute could be the subject 
The owners had argued that the agreement must 
be read as applying only to services claimable by statute, 
i.e., the services of the commander or crew under s. 557 (1) 
of the Act of 1894 and the services within s. | of the Act 
1916, and that the parties must be taken to have contracted 


of waiver. 


in 
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with a knowledge of the existing law. That contention 
failed. Either the parties had power by special agreement 
to produce a legal relation notwithstanding the statute, or 
they had not. If they had not, the agreement could not 
yperate on the excluded matters. If they had, and the 


! 


parties could contract without limitation, nothing in the 
agreement showed any discrimination between the services. 
The agreement was entirely in general terms. However, the 
owners were right In arguing that the court had no jurisdiction 
to entertain a claim for services excluded by the section. 
The principles of * contracting out” were not applicable. 
There were cases where statutory provisions for the benefit 
ot 
by them, but conditions imposed by statutes which were 
essential to give jurisdiction could not be waived, nor pro- 
visions which in terms excluded the right to claim. His 
lordship referred to Westmore v. Paine [1891] 1 Q.B. 482, 
at p. 484; Wilson v. McIntosh [1894] A.C. 129; Midland 
Railway Co. v. Withington Local Board, 52 L.J. Ch. 689 ; 
Parkgate Iron Co. v. Coates, L.R. 5 C.P. 634; and Griffiths v. 
Earl of Dudley, 9 Q.B.D. 357, and said that there was a valid 
distinction between statutes dealing with procedure or private 
rights which might be renounced and specific public enact- 
ment. ‘There was no reason to assume that s. 557 was merely 
inserted for the protection of the class of persons who might 
receive salvage services from His Majesty’s ships. Owing to 
doubt as to the extent of the Crown’s rights, s. 39 of the 
Merchant Shipping Act, 1853, had declared the law 
tinambiguously. The very nature of the duty of His Majesty’s 
ships primarily to defend his sovereignty indicated the public 
nature of acts which arose from deviations from that duty 
involved in salvage operations. Moreover, s. 485 of the Act 


particular person or classes of persons might be waived 


of 1854 (now substantially embodied in the latter part of 


s. DDT (1) of the Act of 1894) pointed to the public nature 
of the legislation. Such legislation could not be waived, and 
the court had no jurisdiction to entertain the claim. 

Scort, L.J., agreed. 

CouNsEu: Kenneth Carpmael, K.C., and H. G, W illmer ; 
G. St. C. Pilcher, &.C., and O. L. Bateson. 

SOLICITORS : William A. Crump & Son; Treasury Solicitor. 


[Reported by FRANCIS H. COWPER, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
Attorney-General v. Poole Borough Council. 
Farwell, J. 25th November, 1936. 
LOCAL GOVERNMENT—LAND CONVEYED TO BorouGH CoUNCIL 
To BE PRESERVED AS PLEASURE GROUND—RESIDENCE 
FOR CARETAKER—PrRovistIon—PuBiic Heattu Act, 1875 
(38 & 39 Vict. ce. 55), s. 164—PooLe Corporation Act, 
1919 (9 & 10 Geo. 5, c. xliv), ss. 39, 40, 88. 


In 1905, a strip of land of twelve acres was conveyed to the 
defendants, the conveyance being without consideration 
except the consideration of certain covenants entered into 
by them. It was provided that the land must for ever 
thereafter be preserved and used as an open space or as a 
pleasure or recreation ground for public use. The defendants 
so covenanted to preserve it and to take all necessary steps 
to maintain the land as such. In 1919, the Poole Corporation 
Act was passed, and afterwards the Corporation did certain 
works on the land, made a promenade, erected buildings, 
colonnades and lavatories, laid out a garden with plots, 
flower-beds and paths, built a café where the public could 
purchase refreshments, and used part of the ground as a 
car park, and part as a putting green which could be used 
on payment of a fee. The whole of the land affected by the 
works exceeded four acres, though that covered by actual 
buildings was not more than half an acre. There was nothing 
to prevent the public using any part of the land. The 
corporation were now minded to build on the land a small 


house for a caretaker, as being the most satisfactory way of - 





protecting it. In this action it was sought to restrain the 
erection. 

FARWELL, J., in giving judgment, referred to the Public 
Health Act, 1875, s. 164, and the Poole Corporation Act, 
1919, ss. 3, 36, 38, 39, 40, 41, 42, 44 and &&8, and said that 
Stourcliffe Estates Co. Ltd. v. Bournemouth Corporation [1910] 
2 Ch. 12, relied on by the plaintiffs, did not cover this case, 
since on construction the covenant here was not a covenant 
not to erect any building at all nor to keep the land as an 
open space. Moreover, s. 164 of the Act of 1875 gave power 
to “lay out, plant, improve and maintain lands for the 
purpose of being used as public walks er pleasure grounds.” 
That meant that the corporation could do anything reasonably 
necessary for such maintenance, and if they came to the con- 
clusion that it was necessary to have a resident caretaker, that 
was ancillary to their power and justified by the section. 
Further, if they found that there was no reasonably convenient 
means of providing accommodation for such a person save by 
building him somewhere to live, that would be within their 
powers. If they were to be prevented it must be under the 
Act of 1919. It was provided by s. 41 that the corporation 
should not exercise their powers conferred under ss. 39 and 40 
of erecting * huts and similar structures, tents, booths and 
stalls,” except within an area not exceeding four acres. Grass, 
even with a railing round it, or a car park which was only part 
of a road with shrubs in front of it, were not structures within 
those sections. In considering the restriction of four acres, the 
acreage in question was so much of the area as was covered with 
structures, and the actual space so occupied was under half an 
acre, even including the proposed cottage. His lordship 
referred to s. 76 of the Public Health Acts Amendment Act, 
1907. Further, by s. 88 of the 1919 Act, all the powers given 
to the corporation by the Act, save when otherwise expressly 
provided, were to be deemed to be an addition to and not in 
derogation of any powers conferred on them by Act of Parlia 
ment, law or custom, and nothing in ss. 39 and 40 forbade this 
building. 

CouNsEL: Grant, K.C., and H. Lightman; Vaisey, K.C., 
and C. R. Romer. 

Souicirors: Arthur S. Joseph & Co. ; Sharpe, Pritchard 
& Co., agents for The Town Clerk, Poole. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Lee ». Luper. 

Singleton, J. 24th. 25th November, 1936. 
NEGLIGENCE—Horet—Guesr Insurep IN WALKING IN 
DARKNESS Down PassaGké MEANT FoR USE OF STAFF 

LIABILITY OF PROPRIETOR. 


Action for damages for personal injuries. 

In January, 1936, the plaintiff visited the defendant’s-hotel 
in pursuance of an invitation issued to him by his lodge. 
Wishing to go to the water-closet, he went along a passage 
in the hotel which was intended only for use by members 
of the hotel staff. He saw what he thought was an open 
door, and, in feeling for the light switch, fell down some steps, 
and sustained severe injuries in respect of which he sued 
the defendant as proprietor of the hotel. 

SINGLETON, J., said that, of the authorities cited to him, 
Walker v. Midland Railway Co. (1886), 55 L.T. 489, where a 
guest in a hotel left his room in the middle of the night in 
order to go to the water-closet, was most in point. There, 
there were no candles in the guest’s room, and the gas in 
the corridor was turned down. Mistaking the door of a 
service room for that of the water-closet, and, having walked 
some 17 feet into the room in the dark, the guest fell down 
the well of the lift and was killed. Applying that case to this, 
it could not, he (his lordship) thought, be reasonably supposed 
likely that any guest would go down the passage in question. 
He would in any case be unlikely to do so after seeing the 
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rivate which ¥ f there had been | and used these unambiguous words: [1926] P. at p. 26° 
‘The deed has the same effect as a judicial separation or a 

separation order, because it parts by consent the two persons 

who sign it instead of by order of the court.” In saying, as 

he did, that the effect of a judicial separation had been 
| decided, Bateson, J., referring to Hetherington v. 

| Hetherington (1887), 12 P.D. 112, and to Andrews v. Andrews 

| and Chalmers [1924] P. 255. In Rimmer v. Rimmer (1930), 

(46 T.L.R. Hill, J., in holding that there 

| nothing in that particular case to negative the presumption 

nyuri In | ord opinion, the plaintiff wa | of law that the child was the child of husband and wife, said 
| 


(| ord ould not 


think that it wa | 


Was 


624, note, was 


clearly that, if there had been an agreement to live apart, 
other considerations would have applied. In In re Bromage 
(supra), however, Luxmoore, J., had said that Mart v. Mart 
(supra) seemed to him at variance with Morris v. Davies 
(1837), 5 Cl. & F. 163, and The Aylesford Peerage (1885), 
11 A.C. 1. It had been argued for the appellant here that 
Kidd. The Aylesford Peerage added nothing to Morris v. Davies, 
and that the present question was not raised in either of those 
That argument was reinforced by a consideration 
of the date, since which there had been a considerable develop- 
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ment in the law of matrimonial causes, especially the notable 
landmark of the Matrimonial Causes Act, 1857. Chronology 
made an important difference, and the more recent decisions 
of Bateson and Hill, JJ., were the guides which at this date 
the court ought to In his (his lordship’s) opinion, 
the separation deed was sufficient to get rid of the presumption 
of legitimacy The appeal would be allowed. 
Swier and MACNAGHTEN, JJ., agreed. 

D. H. Robson, for the appellant ; C. 
for the respondent. 

Isadore 
Sunderland ; 
and Martin, 


[Reported by R. ¢ 


follow ° 


COUNSEI D. Aarvold, 
Goldman and Son, agents for Lionel 
Maude Tunnicliffe, 


Sunderland. 


SOLICITORS : 
Wolfe, 
Martin 


and agents for 


CALBURN, Esq., Barrister-at-Law.] 


Collard ». River Stour (Kent) Catchment Board. 


Lord Hewart, C.J., Swift and Macnaghten, JJ. 
17th December, 1936. 


TIDAL LANDS 
GRANTED—LAND 
14), s. 77 (1). 

Case stated by East Kent Quarter Sessions. 

In November, 1935, the catchment 
under the Land Drainage Act, 1930, levied a drainage rate on 
the appellant, Collard, in respect of certain of his land at 
Stodmarsh He quarter sessions. At the 
hearing of the appeal, it was admitted that a drainage rate 
had been charged on the land and paid without question for 
many years before the passing of the Act of 1930, and that 
the lands in question were tidal lands, as defined by s. 77 (2) 
of the Act. It was contended for the appellant that the lands, 
being tidal lands, were exempted from rating by the provisions 
of the Act, in particular by s. 77 (1), proviso (ec). It 
contended for the respondents that s. 77 and sub-s. (1) did 
not apply to the appellant’s lands and that they were not 
Quarter sessions dismissed the appeal. 

Lorp Hewart, C.J., said that the only question was that of 
the construction of certain Land Drainage 
Act, 1930, s. 77, from which, alone, the exemption from 
drainage rate claimed was said to be derived. It was not 
even suggested that, before the passing of the Act of 1930, 
there was any general exemption from rateability of tidal 
lands as such. It was, therefore, not surprising to find the 
admission before quarter sessions that a drainage rate had 
been charged on the appellant’s land without question for 
many years before the Act of 1930 was passed. While the 
marginal note to a section added nothing to the meaning of 
the statutory words, it might be a convenient label to the 
subject-matter of the section. Here, quite apart from the 
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irginal note “ Application of Act to Crown,” there was 
loubt as to the subject-matter of the section. What was 
¢ discussed was land belonging to His Majesty and to a 
vernment department. Section 77 (1) had a proviso 
sisting of three paragraphs. Sub-section (1) provided, 
alia, that the Act applied to certain lands, including 
Crown lands, and those of a government department. The 
viso was: “ Provided that nothing in this Act. shall 
he taken to operate as a grant by ... His Majesty as owner 

of any tidal lands or... of any... interest in... those 
ds... or (6b) be taken to authorise any person to do any 
work on... any tidal lands or any lands belonging to His 
Majesty ... except (i) with the consent of the owner of the 
d: and (ii) in the case of tidal lands, with the consent also 
the Board of Trade; and (iii)... otherwise than in accord 
approved plans... so, however, that nothing 


ce with... 
this paragraph shall apply, ete. .. . 
ving drainage rates in respect of the said tidal lands.” 
The argument was that, while the topic of the section as a 
vhole was land belonging to a government department or 

e Crown, while the topic of para. (a) of the proviso was 
the same, the topic of para. (b) was tidal lands belonging 
to anyone else whatsoever, and that in para. (c) it was all 
tidal lands whatsoever, a very difficult argument. The 
ittention of the court had been invited to s. 18 of the Land 
Drainage Act, 1918: but that section was dealing with the 
topic of works, and not with the power to levy a drainage 
rate. He (his lordship) found it impossible to think that, 
by a kind of interpolation, “ any tidal lands”’ in para. (}) 
of the proviso was to be considered as any tidal lands what 
oever. The expression “the said tidal lands” in para. (c) 
would hardly have been used if it had been intended to bring 
within the subject-matter of the section any tidal lands 
vhatsoever. The expression could not have different 


neanings in three consecutive paragraphs of one proviso 
and a meaning different from that which it had in the sub 
ction to which the proviso was attached. The appeal 
must be dismissed. 

CounseL: Cyril King and David Wacher, for the appellant ; 
Lancelot Fletcher, for the respondents. 
SOLICITORS : Bullen, Debenham, 

(Gerald M. Kingsford. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Harston & Bennett: 


Probate, Divorce and Admiralty Division. 
Pelster v. Pelster and Samuel. 


Sir Boyd Merriman, P. 10th November, 1936. 


Divorce—Costs—-TAXATION—PREPARATION OF IRRELEVANT 
KVIDENCE—CROSS-EXAMINATION AS TO ADULTERY— 
SupREME Court oF JUDICATURE (CONSOLIDATION) ACT, 
1925, s. 198—CounseEL’s FrEs—Discretion OF TAXING 


REGISTRAR. 


This was an appeal by a co-respondent from an allowance in 
respect of certain items by the registrar on taxation of the 
costs of the suit, viz. (1) in respect of witnesses whom it was 
intended to call to prove that the co-respondent was the same 
person who had been a co-respondent in an entirely discon 
nected suit ten years previously ; and (2) in respect of fees 
for leading and junior counsel amounting to three figures. 
The suit was originally defended, and serious counter 
allegations were made against the husband, but at the hearing 

respondent and co respondent no longer contested the 
suit 

Sik Boyp Merriman, P., in giving judgment, said that 
nothing was more clearly settled with regard to the taxation 
of costs than that the taxing registrar was supreme in all 
questions of amount, but that, where a large sum was allowed, 
the court might see that the registrar, in arriving at so large 
a sum, must have acted on a wrong principle, or have taken 


or (c) confer any power of 





| 


something into consideration which he ought not to have done. 
As regards that first item appealed from, there a question of 
principle did arise. The meaning of s. 198 of the Judica- 
ture Act, 1925, was that if a witness voluntarily gave evidence 
denying any particular adultery, he might be cross-examined 
with regard to that adultery, but from that it did not follow 
that he might be cross-examined about other adultery not 
charged in the proceedings. That being so, the first items 
objected to in the taxation, being costs incurred under a 
misconception, with a question of principle arising, must be 
disallowed With regard to the objection to the items within 
the second category, a question purely of amount arose, 
with one possible exception. It appeared that nothing 
but the fact that the parties did not persist in their defence had 
prevented the case from being hotly contested and of con 
siderable length. In those circumstances the fact that the 
case only took some three or four hours was not the 
test. It was eminently one in which the principles indicated 
above applied, and he (his lordship) did not propose to 
interfere with the registrar's discretion based upon a full 
consideration of all the materials which were before him. 

CounsEL: JL. Lewis, for the co-respondent . Walter 
Frampton, for the petitioner. 

SOLICITORS : S. Rogers & Son. 


[Eeported by J. F. Compron-MILLER, Esq., Barrister-at-Law. | 
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Reviews. 


A Handbook to the Changes effect d hy the County Court Rules, 
1936. By J. 8. Warson, B.A., of the Inner Temple and 
Northern Circuit, Barrister-at-Law. 1936. Demy &vo. 
pp. 32. London: Sweet & Maxwell, Ltd.; Stevens and 
Sons, Ltd. 2s. 6d. net. 

This is a useful little guide to the main alterations which 
have been brought about by the coming into operation of the 
County Court Rules, 1936, on Ist January, 1937. Though 
not intended to be a comprehensive survey of the changes, it 
will be appreciated by practitioners for the assistance it 
affords in matters of every day practice. 


Index to Statutory Definitions. Prepared in the Office of the 
Parliamentary Counsel 1936. Royal &vo. pp. 301. 
London: H.M. Stationery Office. 10s. net. 

In English law at the present day much depends on statutory 
definitions, and many can only be found with the greatest 
difficulty without a reference work such as the present. It is 
well arranged with full cross references and the compilers 
have taken a wide view of what is a “ definition.” The book, 
though published late in 1936, does not cover any statutes 
later than 1934. Apart from this one blemish, it can be 
recommended to all branches of the profession. 


Books Received. 
Fifth Interim Report (Slatules of 
London: H.M. Stationery Office. 


Law Revision C‘ommittee 
Limitation). 1936. 
9d. net. 

Tar Cases. Vol. XX. Part IV. 1936 London: H.M. 
Stationery Othce. Is. net 

The Certified Accountants’ Year Book, 1937. London: 
Association of Certified Accountants. Price 2s. 6d. 


London 


The Scottish Law Directory for 1937. Glasgow, Edinburgh 
and London: William Hodge & Co. Limited. 10s. net. 
The Howard Journal. Vol. IV. No. 3. 1936. London: The 


Howard League for Penal Reform. Price Is. 


[All books acknowledged or reviewed can be obtained 
through The Solicitors’ Law Stationery Society, Limited, 
London, Liverpool and Birmingham. } 
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Rules and Orders. 


THe County Court (AMENDMENT) RULES, 1936, 
DATED DECEMBER IS, 1936. 

1.—(1) These Rules may be cited as the County Court 
Amendment) Rules, 1936. 

(2) An Order and Rule referred to by number in these 
Rules means the Order and Rule so numbered in the County 
Court Rules, 1o36.* 

(3) A Form referred to by number in these Rules means the 
Form so numbered in Appendix A to the County Court Rules, 
1O36. 

(4) The County Court) Rules, 1936. shall have effect as 
amended by these Rules. 

2. In the marginal note to Rule 2 of Order Tl. after the 
reference “* 26 Geo. 5. & LL Ed. S. ¢.°. the figure * 51 shall 
be inserted. 

%. Order VIEL shall be amended as follows : 

(4) In sub-paragraph (i) of paragraph (6) of Rule 2 the 
words “some person employed by either solicitor to serve 
the document shall be substituted for the words ** some 
person in the permanent and exclusive employ of either.” 

(b) In Rule 5 the words for the said district shall be 
substituted for the words for that. district.’ 

(¢) tule 28 shall be revoked and the following Ruk shall 
be substituted therefor : 

* 28S. Notice of NOn-SETvICE, Where an ordinary 
summons to be served by bailiff cannot be served in 
accordance with Rule 8 of this Order, the registrar of the 
court in which the summons was issued shall send to the 
plaintiff notice of non-service in’ Form 36." 

1. Rule 12 of Order XI shall be amended as follows : 

(a) The words Section 16 of the National Health 
Insurance Act, 19214 14 & 15 Geo. 5. c 3S], shall be 
omitted, and the following words shall be substituted 
therefor : Section 52 of the National Ilealth Insurance 
Vet, LO36 26 Gieo. 5. and | Kdw. 8. ¢. 32]. 

(b) In the marginal note the reference “ Tt & 15 Geo. 5. 
e. 38’ shall be omitted and the reference "th Gieo. 5. 
& 1 Ed. 8. c. 32 shall be substituted therefor. 

5. The following Rule shall be inserted in Order NX, after 
Rule 3. and shall stand as Rule Sa: 

‘SA. Proof by affidavit’ in’ undefended actions. Where 
an ordinary action is brought in any court by virtue of 
paragraph (1) (a) of Order Il, Rule 1, by a plaintiff who 
does not reside or carry on business within the district of 
that court, and the defendant has not delivered a defence to 
the action within the time limited by Order IN, Rule 4 (1), 
evidence by aflidavit shall be admissible on behalf of the 
plaintiff without the notice required by Rule 5 of this 
Order having been given, unless the court otherwise orders : 

* Provided that this Rule shall not apply if the plaintiff 
could have commenced the action in another court by virtue 
of paragraph (1) (6) of Order Tl, Rule 1.” 

6. Order XNV shall be amended as follows : 

(4) Paragraph (2) of Rule 40 shall be omitted and the 
following paragraphs shall be substituted therefor 

(2) Where a judgment summons is required to be 
served in the district of a foreign court, the registrar 
of the foreign court shall, not less than 3 clear days 
before the dav fixed for the hearing, return the copy 
of the summons and any unserved summons to the 
registrar of the home court. 

"(3) Where a judgment summons to be served by 
bailiff has not been served in due time, the registrar of the 

court in which the judgment summons was issued shall 

vive notice to the judgment creditor in Form L7s8.” 

(bo) Rule 72 shall be revoked and the following Rule shall 
be substituted therefor 


72. Issue of Warrant. \ warrant of possession 
may be issued after the expiration of the day on which 
the defendant is ordered to give possession of the land, 
or, if no day has been fixed by the judge for giving 
possession, after the expiration of 14 days from the day 
on Which judgment is given. 

7. Rule 9 of Order XLVI shall be amended as follows : 
(a) The expression ** Section 7 (4) shall be substituted 

for the expression Section 7 (5). 

(o) In the marginal note the following reference shall be 
inserted * 26 Geo. 5 & 1 Ed. 8. ¢. 51.7’ 

S. Order NLVIT shall be amended as follows : 

(#4) In paragraph (3) of Rule 37 the words * in respect of 
solicitor’s charges shall be omitted and the following 
words shall be substituted therefor : 

‘except witnesses’ allowances, and the charges of his 
solicitor for taking instructions to defend and for 
attendance at. court without counsel.” 


SR. & O. 1036, No. 626 





(6) In paragraph (1) of Rule 41 the words ‘* Where 
solicitor’s charges are taxed in a county court” shall be 
omitted and the following words shall be substituted 
therefor : 

* Where, under Rules 35 and 37 of this Order, solicitor’s 
charges are taxed or fixed and allowed.” 

9. In Form 35 the paragraph numbered 1 shall be omitted 
and the following paragraph shall be substituted therefor : 

‘|. That lam a person in the permanent and exclusive 
employ of the above-named plaintiff and that I am over 
16 vears of age. or 

1. That Lam a person employed by 
of soliciter, acting as agent for 
of | solicitor for the 
above-named plaintiff and that | am over 16 years of age.” 

10. In Form 176 after the words ** true copy ” the following 
words shall be inserted : 

dd. if so to which a notice in Form 179 had been 
annexed. | tdd in a proper case (together with a copy 
affidavit in Form 174)}.”’ 

11. Form 177 shall be amended as follows : 

(@) The paragraph numbered | shall be omitted and the 
following paragraph shall be substituted therefor : 

1. That | am a person in the permanent and exclusive 
employ of the above-named plaintiff and that I am over 
16 vears of age. or 

1. That Lam a person employed by 
of jsolicitor acting as agent for 

of | solicitor 
for the above-named plaintiff and that | am over 16 years 
of age. 

(6) In the paragraph numbered 2, after the expression 
‘marked A.” the following words shall be inserted :- 

Add, if so to which a notice in Form 179 had been 
annexed. | Idd in a proper case (together with a copy 
affidavit in Form 174)}.”’ 

12. Appendix ID) shall be amended as follows : 

(4) In Part I, Table TIL B (a), the percentage increase 
where service is by bailiff and the sum of money exceeds 
£20 and does not exceed £50 shall be increased from 7s. LOd. 
to 7s. Lid. and accordingly the figures of **7 11” shall be 
substituted for the figures of “7 10” and the figures 

1119’ shall be substituted for the figures ** | 11 8.” 

(>) In Part IL after sub-paragraph (ii) of paragraph | 
the following words shall be inserted : 

and 
(iii) any percentage increase authorised by Order 

XLVII. Rule 41 (1).” 

We. the undersigned members of the Rule Committee 
appointed by the Lord Chancellor under Section 99 of The 
County Courts Act, 1984, having by virtue of the powers 
vested in us in this behaif made the foregoing Rules, do 
hereby certify the same under our hands and submit them to 
the Lord Chancellor accordingly. 

S.A. Hill Kelly. 
Tl’. Mordaunt Snagge. 
Barnard Lailey. (Gilbert Hicks. 
C’. £. Dyer. H. A. Dowson. 

\pproved by the Rule Committee of the Supreme Court. 

’ Claud Schuster, 
Secretary. 

1 allow these Rules which shall come into force on the 
Ist day of January, 1937. 

Dated the [Sth day of December, 1936, 

Hailsham, ©. 


William Procter. 
Krnest Hancock. 





THe Reaister or County Court JUDGMENTS REGULATIONS, 
1936. DATED DECEMBER 18, 1956. 

I. Douglas MeGarel, Viscount Hailsham. Lord Ligh 
Chancellor of Great Britain, in pursuance of the powers vested 
in me by Section 98 of the County Courts Act, 1984 [24 & 25 
CGieo. 5. ¢. 53], do hereby make the following Regulations : 

1. In these Regulations ** The Act” means the County 
Courts Act, 1934. and a Form referred to by number means 
the Form so numbered in the Appendix to these Rules. 

2. A register of County Court judgments shall be kept at 
the office of the County Courts Branch of the Lord Chancellor’s 
Department and the Superintendent of the County Courts 
Branch for the time being shall be the Registrar of County 
Court judgments. 

3. The Registrar of every County Court) shall on the 
expiration of twenty-one days from the entry of judgment 
transmit by post to the Registrar of County Court Judgments 
a return, in Form 1, of every judgment entered in the Court 
for ten pounds and upwards which has not been satisfied or 
complied with wholly or to such an extent that the sum owing 
in respect thereof is less than ten pounds : 
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Provided that 

(a) where a judgment is entered for costs to be taxed, 
with or without a sum of money in addition, the period of 
twenty-one days shall be reckoned from the date of the 
taxation of the costs ; 

b) where notice of application for a new trial has been 
given, or Where notice of appeal to a superior Court has been 
given and proceedings on the judgment have been stayed 
by order or a deposit has been made or security has been 
viven pursuant to Order LIX, Rule 14, of the Rules of the 
Supreme Court, no return of the judgment for registration 
shall be made pending the hearing of the application, or 
the result of the new trial if ordered. or of the appeal ; 

(c) where execution upon a judgment has been issued 
and the proceeds of goods sold, or money paid to avoid 
sale, under the execution has been retained pursuant to sub- 
section (2) of Section 41 of the Bankruptcy Act, 1914 

L& 5 Geo. 5. c. 59],no return of the judgment for registration 
shall be made until the Registrar has made or received 
a return to the execution ; 

d) where pursuant to the proviso to Section 96 of the 
\ct money due under a judgment has been directed to be 
paid by one party to the other party or his solicitor, a 


return of the judgment for registration shall not be made if 


before the expiration of the period of twenty-one days 

proof that the judgment has been satisfied is given to the 

Registrar, in the case of a judgment creditor, by passing 

the amount due under the judgment through the Court 

ledger account in the action, and in the case of a judgment 
debtor, by affidavit or otherwise as the Registrar may 
direct ; 

(c) where before the expiration of the period of twenty- 
one days a certificate of a judgment has been issued to the 
judgment creditor pursuant to Order XXIV, Rule 12, of 
the County Court Rules, 1936,* for the purpose of taking 
proceedings thereon in another Court, a return of the 
judgment for registration shall not be made until the 
Registrar of the Court in which the judgment was given has 
obtained from the Registrar of the other Court, on request, 
a certificate that on the expiration of the period of twenty- 
one days the judgment had not, to his knowledge, been 
satisfied or complied with wholly or to such an extent that 
the sum owing in respect thereof was less than ten pounds. 
|. The Registrar of every County Court shall within ten 

days after the entry of a judgment or order in admiralty or 
equity proceedings transmit) by post to the Registrar of 
County Court Judgments a return in Form 2 of the judgment 

r order. : 

5. Where a judgment registered pursuant to these Regula- 
tions has been set aside or reversed, whether by the Court 
Which gave the judgment or by a superior Court, the Registrar 
shall within three days after the entry of the order setting 
wide or reversing the judgment. transmit a certificate in 
Form 3 by post to the Registrar of County Court Judgments 
who shall upon receipt of the certificate cancel the entry of 
the judgment in the register. 

6. Where a judgment registered pursuant to these Regula- 
tions has been wholly satisfied or complied with, the Registra 
of the Court shall, on an application for the cancellation of the 
registration, made by any party to the action in which the 
judgment was entered, and upon proof of the satisfaction, 
where necessary, in accordance with proviso (7) to paragraph 3 
of these Regulations, and payment of the prescribed fee, 
transmit a certificate of satisfaction in Form 4 by post to 
the Registrar of County Court Judgments who shall, upon 
receipt of the Certificate, cancel the entry of the judgment 
in the register. 

7.—(1) The Registrar of every County Court shall within 
three days after the making, setting aside, supersession or 
rescission of an Administration Order, pursuant to Section L419 
or Section 156 of the Act or Rule 17 of the Administration 
Order Rules, 1936,¢ transmit by post to the Registrar of 
County Court Judgments a return in Form 5 or Form 6, 
Whichever is applicable. 

2) Upon receipt of a return in Form 6, the Registrar of 
County Court Judgments shall make against the entry of the 
\dministration Order in the register a note of the setting 
aside, supersession or rescission of the Order. as the case 
may be. 

Ss. The register shall be open to inspection upon request in 
Writing in Form 7 and upon payment of the prescribed fees, 
on every weekday except Saturday between the hours of 
ll a.m. and 4 p.m. and on Saturdays between the hours of 
ll a.m. and 12 noon: 

Provided that the register shall be closed to inspection on 
Sundays, bank holidays, Good Friday, the day following Good 
lriday, the day preceding Whit Sunday, Christmas Day, the 
second week-day after Christmas Day and on any days 


* SR. & UO. 1936, No. 626. tT S.R. & UO. 1936, No. 1317. 





appointed by royal proclamation for public fast, humiliation 
or thanksgiving. 

9. Where a person sends to the Registrar of County Court 
Judgments a request in writing, together with the prescribed 
fee, 

(a4) for a search of the register to be made for entries 
against a named person: or 
(6) for periodical searches of the register to be made for 
entries of a specified class, 
the Registrar shall report in Form 8 the result. of the search 
for entries against the named person or in Form 9 the result 
of the periodical searches for entries of the specified class. 

10. The Registrar of County Court Judgments shall upon 
receipt of a request in writing, and upon payment of the 
prescribed fee, issue, in Form 10, a certified copy of an entry 
in the register. 

11. These Regulations apply to the Mayors and City of 
London Court so far as that Court is deemed by virtue of 
Section 186 of the Act to be a County Court. 

12. These Regulations may be cited as the Register of 
County Court Judgments Regulations, 1936, and shall come 
into operation on the Ist day of January, 1937. 

Dated this 18th day of December, 1936. 

Hailsham, c. 
|The Forms are set out in the Appendix to the Regulations 
(S.R. & O.. 1936, No. 1311 /L.34), obtainable from H.M. 
Stationery Office, Price 3d. net. | 





THE ADMINISTRATION ORDER RULES, 1936. DATED 
DECEMBER 17, 1936.) [S.R. & O., 1936, No. 1317 /L.36. 
Price 6d. net. | 





LAND REGISTRY (MIDDLESEX DEEDS) RULES. 1936. 
DATED DECEMBER 21, 1936. [S.R. & O., 1936. No. 
1330 /L.37. Price Id. net.] 


THE 





THE PROVISIONAL NON-CONTENTIOUS PROBATE RULES, LOS6. 
DATED DECEMBER I4, 1956.) [Price Id. net}. 





THE WoRrRKMEN’S COMPENSATION RULES, 1956. DATED 


DECEMBER 17, 1936.) [S.R. & O., 1936. No. 1309 /L.33. 


Price 2d. net 





THe Housing AcT, 1985 (OPERATION OF OVERCROWDING 
PROVISIONS) ORDER (No. 4), L986, DATED DECEMBER 22, 
1936. MADE BY THE MINISTER OF LIEALTH UNDER THE 
IlousiInGe Acer. 1935 (25 & 26 GEO. 5. c. 40). 

IS.R. & O. 1936, No. 1335. Price Id. net. | 








Societies. 
The Law Society’s School of Law. 


Copies of the Annual Prospectus for the Session 1956-57 
and of the detailed time-table for the Spring Term can be 
obtained on application to the Principal's Secretary. 

The Principal (Dr. G. R. Y. Radeliffe) will be in his room to 
advise students on their work, on Monday, 4th January 
(students whose surnames commence with the letters A-K), 
and on Tuesday, 5th January (students whose surnames 
commence with the letters L-Z), from 10.30 a.m. to 12.30 p.m., 
and from 2 p.m. to 4.30 p.m. The first lectures will be held 
on 6th January. 

For Intermediate students there will be courses on (1) Public 
Law (The Courts of Justice): (11) The Law of Property in 
Land (Part Il): (11) The Law of Tort; (1v) Accounts and 
Book-keeping ; and (v) Trust: Accounts. 

intermediate students must notify the Principal’s Secretary 
before 5th January on the entry form, whether they wish to 
take morning or afternoon classes. 

The first examination under the new scheme for the Inter- 
mediate will be held next June. Students should refer to the 
information given on pp. 2-1 of the Annual Prospectus. 

The first examination under the new Final scheme will take 
place in November, 1938. The subjects on the time-table for 
the Spring Term are (1) The Law of Wills and of Intestate 
Succession and of the Administration of Assets, including the 
Procedure and Practice of the Probate Court and Death Duties ; 
(1) Criminal Law and Procedure and Proceedings before 
Magistrates; (111) Sale of Goods and Bailments: and (Iv) 
Income Tax Law. 

There will be courses on (1) Conveyancing: (11) Private 
International Law; (i) Tort; and (iv) Jurisprudence 
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(Part IL), for Honours and Final LL.B. students; and on 
(1) English Constitutional Law and History; (11) Roman 
Law (Part Il and (11) Elementary Equity, for Intermediate 
LL.B. and special students. 

Students can obtain copies of the reg 
three studentships of £40 a year each, 
for award in July 1937. on application to the 
Secretary. 


ulations governing the 
offered by the Council 
Principal’s 





Lewd Notes and News. 


Honours and Appointments. 


Council Mr. Justice JAMES 
CGiEOGHEGAN, K.C., Free 
appointed Judges of the 
ourt;: Mr. Greorage GAVIN Durry, K.C., has been 
appointed a Judge of the High Court, and Mr. PATRick LYNcH, 
K.C., has been appointed Attorney-General. Mr. Lynch is not 
a member of the Dail. 

The Governor of Northern 
appoint Mr. WILLIAM HeENDI 
Solicitor and Sessional Crown Solicitor for the County of 
Tyrone, with effect from the ist January, 1937, to fill the 
vacancy caused by the rm nation on the grounds of 
ill-health of Mr. J. I’. A. Simms. 


Order of the Executive 
Merepitu and Mr. JAMES 
Attorney-General, have been 


By an 
CREED 
State 
Supreme ( 


Ireland has been pleased to 
RSON EF YFFE to be Crown 


Announcements. 


line.) 


a ee 
Professional 
(2s. per 

Messrs. CLIFFORD-TURNER & Co., of Ll, Old Jewry, E.C.2, 
and 44, Gresham Street, 1.0.2, announce the retirement of 
Sir ALEXANDER WALDEMAR LAWRENCE, Bt., as from the 
Sist December, L936. 

HerBerRT REEVES & Co., of 42, Old Broad Street, London, 
K.C.2, have taken into partnership CHRISTOPHER HERBERT 
RENNY REEVES, the son of the partner, and PERCIVAL 
Fosketr FRoup, who has been associated with the firm for 
many years. The of the firm will remain unchanged. 


Seno 
rheaatine 


Notes. 


Sessions for the 
Wednesday, 20th 


Borough of 
January, at 


General Quarter 


The next 
Stamford will be 
11.30 a.m. 

Mr. John Montagu 
atter twenty 
Mr. Newnham wa 


Walsall Town Council have presented an illuminated 
address to Mr. Peter Thomas, formerly Deputy Town Clerk, 
who retired recently after fifty-two years’ municipal service, 
forty-seven of which were spent in Walsall. 

Mr. Reginald A. Christian, Registrar of 
field, and Ikeston County Courts, who 
December, 1936, under the Age-Limit Rule, was appointed to 
Alfreton County Court in April, 1902, after sitting there three 
years previously as deputy, making in all about thirty-seven 
years’ service. Ile was admitted a solicitor in 1889, 

Mr. Claud Mullins, the South-Western police 
magistrate, made some outspoken comments recently, 
The Daily Telegraph, on the law affecting 
* In cross-road collisions,” said the magistrate, ** the 
police have to select their victims although they believe both 
to be equally to blame. The law ought to be that on a con- 
viction the police should lay all the facts before the court. 
| submitted the idea to the Minister of Transport, without, 
however, any success.’’ Mr. Mullins declared that in the 
case before him he was satisfied that both drivers were 
too fast. 

LEGAL & GENERAL 

During 1936, the 
amount of new life 
previous year of its 
for 1936 show that 
issued, compared with 
sums assured amounted to 
£15,763,69L in 1935, an increase of 
in the life assurance fund is 
categories as follows: Ordinary business, 
Decreasing term and group, £9,627,206. 
money received in the year for the purchase of immediate 
annuities amounted to £1,546, deferred annuities, includ- 
ing estimated group annuities, amounted to £1,622,771 per 
annum, and the sinking fund business for the year amounted 
to £1,3541,761. 


O.B.E., LL.D., 
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rdmitted a 


Alfreton, Chester- 
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says 
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RANCE SOCIETY LIMITED. 
centenary year of the Society, a larger 
business has been transacted than in any 
history. The new life figures 
during the year 21,875 policies were 
19,848 in 1935. The total net life 
£16,653,757, as compared with 
£590,006. The net new 
divided into two 

{7.026.551 : 
Consideration 
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Stock Exchange Prices of certain 
Trustee Securities. 


(30th June, 1932) 2%. Next London Stock 
Settlement, Thursday, 7th January, 1937. 


Bank Rate 
Exchange 
Middle 

Div. Price 

Months. 


tApproxi- 

mate Yield 
with 

redemption 


Vlat 
‘ Interest 
30 Dec. ral 
1936. Yield 


5 a & 
32 4 


7] 


ENGLISH GOVERNMENT een * 
Consols 4%, 1957 or after 
Consols 24%, ne és ad ‘ 
War Loan 34° , 1952 or after. . - JD 
Funding 49% Loan 1960-90 - MN 116} 
Funding 3% Loan 1959-69 .. a AO 1014 
Funding 2% Loan 1956-61 es AO 92} 
Victory 4% Loan Av. life 23 years .. MS 114} 
Conversion 5% Loan 1944-64 ’ MN 117} 
Conversion 44% Loan 1940-44 Ae JJ 107% 
Conversion 34% Loan 1961 or after AO 1063 
Conversion 3% Loan 1948-53 me MS 1034 
Conversion 24% Loan 1944-49 = AO 1014 
Local Loans 307 § tock 1912 orafter JAJO 962 
Bank Stock e ve “e 90 AO 3753 
Guaranteed ‘ 23%, Stock (Irish Land 

Act) 1933 or after .. a JJ 85} 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after a ‘ia JJ 
India 44% 1950-55 MN 1143 
India 34% 1931 or after JAJO 984 
India 3% 1948 or after . JAJO 85 
Sudan 44% 1939-73 Av. life 27 years FA 118 
Sudan 4% 1974 Red. in part after 1950 MN 114} 
Tanganyika 49 0 Guaranteed 1951-71 FA 115 
L.P.T.B. 44% “T.F.A.” Stock 1942-72 JJ 109 
Lon. Elec. T. F. C orpn. 24% 1950-55 FA 94} 


COLONIAL SECURITIES 

Australia (Commonw’ th) 4% 1955-70 JJ 109 
Australia (C’mm’nw’th) 3% 1955-58 AO 97 
Canada 4% 1953-58... “a ae MS 113 
*Natal 3% 1929-49 = ae JJ 101 
*New South Wales 34% 1930-50... JJ 100 
*New Zealand 3% 1945 a ee AO 100 
Nigeria 4% 1963 a on “a AO 115 
*Queensland 34% 1950-70 .. - JJ 100 
South Africa 34% 1953-73... en JD 106 
*Victoria 34% 1929-49 _ é* AO 101 


CORPORATION STOCKS 
Birmingham 3% 1947 or after - JJ 98 
*Croydon 3% 1940-60 ri oi AO 101 
Essex ( ‘ounty 34% 1952-72 .. oe JD 105 
Leeds 3% 1927 or + mg ‘ JJ = 96xd 
Live spool 34% Redeemable by agree- 
ment with holders or by purchase 
London County 2}% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of C _ MJSD 95 
Manchester 3% 1941 or after ; FA 98 
*Metropolitan Consd. 24% 1920-49 .. MJSD 100 
Metropolitan Water Board 3% “A” 
1963-2003... es ee ee AO| 99 
Do. do. 3% “* B”’ 1934-2003 ne MS 99 
Do. do. 3% “ E”’ 1953-73 ei JJ lO1xd 
Middlesex County Council 4% 1952-72 MN, 1133 
t Do. do. 44% 1950-70 a .- MN 115} 
Nottingham 3% Irredeemable MN 96 
Sheffieid Corp. 33% 1968 JJ 1064xd 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture.. JJ 113xd 
Gt. Western Rly. 44% Debenture JJ 1244xd 
Gt. Western Rly. 5% Debenture JJ 1364xd 
Gt. Western Rly. 5% Rent Charge FA 1334xd 
Gt. Western Rly. 5% Cons. Guaranteed MA) 133 
Gt. Western Rly. 5 5% Preference .. MA) 125} 
JJ 


113xd 
844 
1052 


JAJO 


ses 


a) 


bo bo Ge be b 
_ 
CO ee ee I 


ws 


ee ee ne 


bo bo 


> 25 ¢ 
— 


954 


to He 09 GO 69 69 69 60 bo 
hms 
mTOR 


_ 


Www 


to 


w~ 


s es 


JAJO 106 


814 


wWwwnwrds ww 


“oO 


NOs Ww 


Southern Rly. 49% , De benture os J 112 
Southern Rly. 4%, Red. Deb. 1962-67 JJ 112 
Southern Rly. 5% Guaranteed a MA’ 1334 
Southern Rly. 5% Preference fA 125 


— 
om ol 


*Not available to Trustees over par. tNot available to Trustees over 115. 
tIn the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 
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